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ADVERTISEMENT. _ 


Tus principal deſign of the following 


SKETCH, is to furniſh the Student with ſuch a 


knowledge of the Proceedings in our Courts 


of Equity, as may enable him to underſtand | 
them ſcientifically, and prepare them with 
accuracy. It is ſubmitted to the judgment of 
the Profeſſion with, it is hoped, a becoming 
diffidence, but without appreherſion; for 


however conſcious the Author may be of his 
own deficiency, he is equally ſenſible of their 


liberality : every allowance, he is perſuaded, 
will be made for the Errors of a firſt Attempt, 


and ſome, perhaps, for the unayoidable i INAC- 
curacies of a firſt Impreſſion. 
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INTRODUCTION. 


Or the riſe and progreſs of the Fquitable 
Juri i/dition of the n of Chancery and 
Exchequer Wo A Page I 


Finsr, of the Court of CuaxcERY.— This Court 
imagined to have ariſen from the Witenage- 
maote of the Saxon government 2 
The Witenagemote gave riſe to the Aula 
Regis — „ 
A ſimilar Court exiſted in other rer na- 
tions 5 ib. 
The monarch at firſt preſided i in the FD Regis 
in perſon, and was ſucceeded by the Grand 
Juſticier 8 > 4 
At the acceſſion of William I. it became the 
King's Court Baron 5 8 —ᷓ—ᷓ 
This was a principal cauſe of the Chancellor's 


equitable n LE” 
a The 


CON TENTS. 


The ſame Da appears to have acquired 2 
fimilar authority in other European na- 
tions - - n. 9525 5 

Reaſon aſſigned for this I 6 

The Chancellor's authority was at firſt only 
occaſional, but was afterwards ſuffered to be- 
come permanent . - 3 

It ſtill, however, was N appellate and not ori- 


gina! ib. 
His original juriſdiction began ove the time 


of EdwardlI. - 7 
And was much facilitated-and tated by Stat. 
We. II. - ib, 
Ineſſectual petitions were e preſented d it by 
the commons - 8 
The decifions of the Court were foe a longtime 
deſultory and uncertain . e 
Much improved by Lord Baron 's 411 
But more particularly by Sir Heneage Finch 12 
Its preſent equitable your of juriſpru- 
ö - 3 13 


StconDLyY, af the Court of Excnrquen, Why 
.  unneceflary to be equally particular in deduc- 
ing the hj/tory of this Court n. 15. 
It appears to have been originally a branch of 
the Aula Regis 6 14 
| And 


CONTENTS: 


And to have attained an independent autho- 
rity in a manner ſimilar to the Court of 


Gb ene 
Why matters of a fiſcal nature were determined. 
in this Court 55 - ib, 


The reaſon of its juriſdiction being Eee ib. 
Its authority was oppoſed by the Commons 15 
Why their oppoſition was diſcontinued ib. 
It has now a concurrent juriſdiction with the 
Court of Chancery in all matters properly 
cognizable in a Court of Equity + ib. 


OpJzers of WM EQUITABLE Ae 


| Difficule to enumerate all * matters on 


ble in thoſe Courts: 14156 
But eaſy to determine whether any given caſe 
be within their juriſdiction — 17 


Their Equitable authority extends to all caſes 


not /ub/antially * Mectuaily relie vable at 
La ib. 
Oben, on the application of th nn 
| 418 
It alſo extends to caſes of - which the -—_— 
reſts in the breaſt of the Defendant = 20 
2 2 " IE Cales 


* CONTENTS. 


Caſes improperly referred to this head, Page 26 
The reaſons which induced Courts of Equity to 
compel ſuch diſcovery, though rejected by 


the Common Law - n. ib. 
A ſummary of the preceding rules "<8. 
Reaſons for omitting ſome objects cognizable 

in our Courts of Equity mo n. 23 


Or InsTITUTING A SviT IN EquiTy. 


A Suit in Equity is inſtituted on the part of a 
ſubject by Bill - 5 
And on the part of the Crown by Information ib. 
The difference between a Bill and Information 
n. (1) ib. 

A Bill or Information i in Equity anſwers to the 
Declaration at Common Law, and the Libel of 
the Civil Law - » 6 
Bills vary in their form and denomination ac- 
cording to the objects for which they are ex- 

\ hibited - ib, 
The definition of an origina/ Bill of Relief ib. 
An original Bill is conſtructed of nine parts ib. 


The names and purport of thoſe parts ib. 
The form of 3 an original Bill of Relief in Chan- 
cery — TM 29 


The 


CONTENTS, 


The Direction or Addreſs of the Bill in Cheney 
Page 29 
How it varies in the Exchequer, n. (1) and (2) 
tb, 
It is ſtill directed to the Chancellor and Treaſur- 
er, though neither of thoſe officers have fat 
fince the time of Sir Robert Walpole = ib. 
The Introduction of the Bill — 29 
The place of abode and deſcription of the Plain- 
tiff muſt be ſtated in this part of the Bill. and 
why n. (1) 30 
Why, in the 18 the Plaintiff alledges 
himſelf to be debtor and accountant of his 


majeſty - - ib, 
Who are to be made parties to a Bill, 

n. (1) 31 

Of the Prem er in a Bill — 31 


The manner in which the Plaintiff's caſe is to 
pet forth in this part of the Bill, 
* n. ( 2) ib. 
Oft the Confederating part of a Bil!— 33 
Obſervations on the reaſon of its having been 
introduced, and of its preſent futility, (ſee 
inn, „ n. (1) ib. 
Omitted in the caſe of Peers, and why * 
Of the Charging part of à Bill — 34, 36 
The purpoſe for which this part of the Bill is 
uſed * 5 . n. (1) 34 
What 


CONTENTS. 


What facts are to be poſitively CP? and 
what generally _ + n. (1) Page 35 
Of the Clauſe of Juriſdiction in a Bil! 36 
The reaſon of its being introduced, and its in- 
utility - n. (1) 16. 
Of the Interrogating part of a Bill 37 
How this varies where a' Peer or Lord of Par- 
liament, or a Corporation is Defendant, 
7 n. (1) ib. 
Win omitted and why fince inſerted, — 
n. (2) ib. 
What ſpecies wa Interrogations are improper, 
ib. 
Of the Prayer of Relief i in all 40 
Particular relief, though always prayed in a Bill, 
appears to be, in general, unneceſſary, 
n. (1) ib. 
Particularly in the cafe of Infants and Charters, 
| | ib. 
A remark of Lord Hardwicke | in confir mation 
of this poſition _ - 3 
Obſervations on praying general relief, in addi- 
tion to the particular . relief prayed,” | 
n. (1) 41 
Of the Nen of Procef e 
Varies according to the Writ required, 
| n. (2) ib. 
Inſtances of the variation - ib. 
| 885 | Bills 


CONTENTS. 


Bills were anciently peruſed by the Court, pre- 

viouſly to their being filed, but the * 

ture of Counſel now ſufficient, 
n. (2) Page 43 

Obſervations on the bn LH tautology of Bills, 


44 
5 Of the various other ſpecies of original Bills, by 
which a Suit may be inſtituted, ib. 
Of a Bill of Interpleader - 45 
The purpoſe for which it is preferred 4: 
Its torn 1-8 - 0 


It is effential that a Bill of this ſort offer to 
bring into Court the money in diſpute, 


n. (1) 47 
And that it be accompanied by an affidavit de- 
n nying colluſion — ib. 


Obſervations on a guere in Bunbury, whether 
this neceſſary when the Attorney General a 
party - - ib. 
If the Defendant have 1 an 28ion at 

Law, the Bill may pray an Injunction, 

Re, n. (1) 48 
The form of this Writ — ib. 
The different efficacies of the Injunction in 
Chancery and that in the Excheguer ib. 

In Chancery, if the Defendant be abroad, (and 


in ſome other * the Bill praying an In- 
junction 


CONTENTS. | 


junction muſt be accompanied with an Affi. 
davit unn the Plaintiff's allegations, 
n. (1) Page 48 
In the Exchequer this is PIT: in all caſes 


| ib. 

Of a Bill of Certiorari 5 2 3 
Its form | - 51 
This Bill prays no Writ of Subpcena, and why 
n. (1) 52 


The Plaintiff is required to give Sts for 
proving the ſuggeſtions of the Bill, and why, 
FLY 
The form of the Writ of Certiorari, 
he n. (1) 51 
Of a Bill to perpetuate the 7 eftimony of Witneſſes 
I * 
This Bill muſt be ſupported by an Affidavit, 
n. (1) ib. 
Its requiſites in reſpe of form 54 
The purpoſe of this Bill agrees with the uſage 
olf the Roman Law . n. (1) ib. 
Peculiarities in che prayer of this Bill, 
1 n. @) 
Of a Bill of Diſtovery. ; - 
What ſort of Bill emphatically called fo ib. 
How to be drann 5,5, n. (1) and 56 
In what caſes it is to be accompanied with an 
Affidavit . n. (1) ib, 
The 


CONTENTS. 


70 purport on ſuch Affidavit, when ene 
n. (1) Page 56 


Of a Bill Quia mer | - | 2" "hy 
When proper I . 
Of a Bill of . . 59 
Its uſe | ib. 
Of an Information exhibited by his majeſty' s At- 
_  "Wney or Solicitor General > 2 
I. £ + nk - 3 . 59 


2 it varies when the matters in litigation do 
not concern the immediate rights of the Crown 


elf F n. (1) ib. 
The practice of F 2 Relator in thoſe caſes 
recommended  — - - ib, 


The Bill' or information ig duly erepired, 
| bgned by counſel, and engroſſed, is depoſited 
In the office of the Six Clerks of the Court to 

remain as of Record” - 60 


/ 


Or APPEARANCE TO ASulT IN EqQuiTY. 


On Complainant's Bill being filed, Subpzna 
Wes; commanding Defendant's appearance, 


61 
This Writ anſwers to he Citatio certis de Caufis 
of the Civil Low n. (1). 


When 


| CONTENTS. 


When firſt applied for the purpoſe of compel- 


ling appearances in Equity n. (1) Page 61 
Vehemently oppoſed by the Courts of Com- 
mon Law - ih. 
Security for ſubſtantiating 8 in the 
Bill, formerly required before Subpœna could 

1 = . ib. 


5 But now diſuſed, unleſs in 3 caſes ib. 


Other regulations reſpecting this Writ, now ob- 


. ſolete " r 
The form of the Writ in Chancery . 62 
A conjecture relative to the inſertion of © Cor- 
fica” in future 205 n. (1) ib. 
The meaning of © and ſo forth“ in Writs, (ſee 
, ST. n. (1) 63 
Number of 8 allowed to be inſerted 
in one Subpœna » n. (2) ib. 
Reaſon of the number being limited th. 
Why ho 3 is required to be before 
us,” — n. (1) 64 
And 1 we ſhall then be,” 
; n. (3) ib. 
The return of the 1 may be either ordinary 
or extraordinary P n. (2) ib. 
The ordinary return muſt be on a day in Term, 
ib. 


But the extraordinary return need not ib. 
be 


y CONTENTS. 


The reaſon of this Abele n. (2) Page 64 
bare We the x name of the Writ r p 


n. (065 
As to the Label of the Writ - n. (2) 65 
The Indorfement = n. (3) 16. 


The form of the Subpena in the Exchequer 66 
The number of Defendants allowed to be inſert- 
ed in one Writ a n 
The return of the Subpœna In the Exchequer 
different from that in Chancery, n. (2) ib. 
The reaſon of the difference  —< ib. 
If the defendant be a privileged perſon, a Letter 
Mifjive iſſues inftead of the Subpœna, 68 
When this practice was firſt introduced, 
n. (1) ib. 
A ſimilar cuſtom prevailed i in the Roman Law, 
ib. 
The form of a Letter Miſfive i in easy . 
The like in the Exchequer - 70 
Theſe letters are only complimentary, and not 
proceſs inducing contempft 71 
The Subpcena muſt therefore iſſue if AE be '. | 
regarded ">" 
But they have the effe of giving Priority of 
Suit - - n. (1) ib. 
OP the Letter Miſſive induces no contempt, 
| n. (20 71 
The 


CONTENTS, » 


The method. of ſerving the Subpcena, 
n. (1) Page 73 
Service an the wif good n notice to the Huſband, 
' and why , - ib. 
Obſervation on a quere in For. Rom. in regard 
to this - - ib. 
The ancient mode of appearance was in perſon 
n. (2) ib. 
The degrees by which the preſent mode of ap- 
pearance by attorney obtained ib. 
Within what time appearance muſt be entered 
in Chancery - .- Me (A328 
Within what time in the Exchequer ib. 
How much time was allowed by the Civil Law, 
ib. 
The reaſon of a ſhorter time being allowed in 
the Exchequer than in Chancery . 
Of the compulſory proceſſes againſt Defendant, 
if he neglect to appear _ 3 Ah 
The Attachment, in the nature of the Capias at 
Common Law, is the firſt proceſs ib. 
This Writ anſwers to the Apprebenſio realis of 
the Roman law - n. (1) ib. 
In what reſpects it diſſers from the Capias, and 
the reaſon of the difference ib. 
The form of the Attachment in Chancery 76 
In directing this Writ regard is to be paid to 
privileged places - n. (1) ib. 
8 Why 
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CONTEN'TS, | 


Why the Writ requires the defendant to 21 · 
ſwer to © other matters,” as well as the con- 
terfipt — AN n. (3) Page 76 

As to the return of the Attachment, in Chancery, 

n. (1) and (a) 77 
The form of the Attachment in the Exchequer, 


"© FF 
The number of Defendants to be inſerted in one 
Writ [7538 un . (1) 78 


Ihe Return in the Bades n. (2) and (3) ib. 
_ | "he meaning « of "=_ alkdavit," in the Writ, 
nun. (4) i. 
Though the Attachment iſſues againſt all perſons 

indiſcriminately, it is not executed upon all, 


and why - «311% Ws (8) 79 
The Sheriff's return upon the Attachment is 
| either cepi corpus, or non eft inventus 79 
What proceedings are now had if cepi corpus be 
returned . «#15 2x 
What formerly . n. (2) ib. 
If non : eft inventus be returned, an Attachment 
with Proclamation iſſues - 80 
The form of this Writ in een 8. 
In the Exchequer - 82 
If a like return on this Writ, a Commiſſion of 
| Rebellion | is 1 | . ib. 


The 


CONTENTS» 


The form of this Writ . Page 83 
The reaſon of its We directed to Commiſſion- 
ers — n. (1) ib. 
If the Commiſſion of Rebellion be ineffectual 
the Serjeant at Arms is diſpatched 8g 
The intent of this officer 10s. 
The method of applying for him Co OP - 
Why by motion - n. (1) #. 


The reaſon of this being unneceſſary in the pro- 
ceſſes of Attachment and Commiſſion of Re- 
bellion — — 86 
If Defendant be taken ot the Serjeant at Arms 
he is committed to the Fleet, till he clears his 


contempt 6 
But if he elude the fearch of that officer, 'a Se- 
queſtration iſſues eee 


I) be direction and purport of this Writ ib. 
When, by whom, and for what purpoſe, it 
Viaͤas firſt uſed „ eee 
This Writ, though the laſt proceſs againſt com- 


non perions, | is the firſt againſt privileged per- 


ſons - - ib. 
The form of the Writ in Chancery 88 
It binds from the time oſ awarding the Com- 
miſſion, and why _ 334 M608) Bo 

- The Form in the Exchequer 114+, Jo 


The 


CONTENTS. 


The manner of executing the Sequeſtration, 


| Page 92 
If its execution be obſtructed, a Writ of Afliſt- 
ance may be procured _ 5 93 


The above proceſſes being ineffectual nia bo- 


dies corporate, the method of compelling ap- 
pearance from them is by Difringas againſt 
tx | 


their lands and tenemen - ib. 
The form of this Writ in ger 94 
In the Excheguer 3 3 
The ſubſequent proceedings on this Writ till 

Sequeſtration iſlues . 96 
After order for Sequeſtration, the Plaintiff's | 

Bill is taken per confeſio - ib. 


Theſe proceſſes might formerly have been elud- 
ed by avoiding the Sabpæna, but this was re- 
medied by 5 Geo. II. - n. (174. 
A ſimilar proviſion to this ſtatute is found in 

the Roman Code . ib. 
The mode of proceeding under the 8 

„ 02 96 

The Sequeſtration anſwers to the primum decre- 

tum of the Civil Law, and the quantum damni- 
catus of the Common Law. m9 

| It is the only ſatisfaction a Plaintiff can have 
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in Equity, if the defendant abſolutely refuſe bo 


to appear Pae 97 
To obviate this injuſtice the Roman Law enter- 
tained a Hctitious appearance, ==. (1098 


If the Defendant appear to the Plaintiff's Suit, 
he gives in upon Oath the matter he has to 


offer in his Defence N 99 
The time allowed by the modern practice for do- 
ing this ; n. (1) ib. 
What the ancient practice was aun. 

How it was by the Civil Law 5 


The reaſons which induced our Courts of Equi- 
ty to deviate from the Civil Law . 


Or Darren ro 4 Suir M Err. 


Defence to a Suit in Equity may be made by 


Diſclaimer, Demurrer, Plea, Anſwer, or Bill, 


| 4101 

Of a Dj PIES 1 b. 
When to be uſed 1 — ib. 

e 102 


Its form „ 


' Diſclaimer ſeldom put in alone n. (2) 103 
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cauſe of Demurrer — ö 


The ſame cauſe of Demurrer will not hold to 
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Demurrer will not be received after Attach- 
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Omitted in the caſe of Infants © a 
Prayer for expences the only requiſition that 
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' INTRODUCTION. 


Of the Hiſtory and Juriſdiction of the Courts of 
| Crnancery and EXCHEQUER. | 


N OTWITHSTANDING the difficulties ' which 
are ſuppoſed to impede the ſucceſs of any at- 
tempt to determine the origin of our Courts 

of Equity, I am inclined to believe that no 
greater portion of induſtry is required for this 
purpoſe, than has frequently been applied 
with ſucceſs in elucidating ſubjects of equal 
antiquityand obſcurity. But in an introduc- 
tory diſcourſe of this nature, ſo minute an in- 
veſtigation would be : improper. My inten- 
tion at preſent is merely to furniſh the reader 
with ſome previous acquaintance with the na- 
8 B 702.0 - ns; 
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2 INTRO DUCTION. 


ture of thoſe Courts, to the proceedings of which 
his intention is afterwards requeſted ; and for 
this purpoſe a very ſhort account of their anci- 
ent and preſent ſtate will, I imagine, be * | 
amply ſufficient. 


FixsT, of the Court of CHANCERY,— 
I ſhould probably be thought inordinately 
fond of antiquity, were 1 to endeavour to 
bew that the equitable juriſdiction of this 
Court derived its ſource from the Wittenage- 
mote, or grand council of the Anglo-Saxon 
government. It is true there is no direct au- 


tzority for this opinion; but it ſeems to be 


founded on fair and probable grounds of de- 
duction. We are informed by the records 
i TOS nat 1H of 
« In the few obſervations which the reader is here pre- 
ſented with, relative to the origin and ancient juriſdiction 
of our Courts of Equity, he would not readily forgive me 
were I to perplex him with references to the various autho- 
rities from which they are extracted. It may be proper, 
howerer, to ſay in general, that thoſe upon which I have 
principally relied, are Glanville, Spelman, Cale, and Madex : 
though I have occaſionally found it neceſſary to reſort to 
che ancient records, from whence tots treatiſes mere eom- 
5 "es 
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of that period, that thoſe auguſt aſſemblies, 
when met to deliberate on the affairs of the 
nation, undertook alſo the deciſion of all ſuch 
cauſes between ſubject and ſubject, as they 
conceived to be of too great importance, or 
too much difficulty, for the determination 
of the ordinary tribunals. When the abolition 
of trials by ordeal and perſonal combat after- 
wards gave riſe to ſuch frequent appeals to the 
Court, as to interfere with the more immediate 
and important objects of its meeting, a certain 
number of its members appear to have been 
delegated for the particular purpoſe of diſ- 
charging this inferior duty. This delegation, 
from the place in which it uſually aſſem- 
[ bled, was denpminated the Aula Regis *. , The 
7 N „ weight 
piled: And in digeſting the materials which I met with in 
theſe ſeveral authorities, I have derived no ſmall aſſiſtance from 


the i * work of Profeſſor Millar on the Engliſb Govern- 
ment. 


« It is worthy of remark, Ae the inis: ” 


bility of human nature, and of ſimilar (cauſes being univer- 
fally productive of ſimilar effedts, that a like inftitation was | 
formed, and by like degrees, in many other European king - 
doms— Thus the Aulic council aroſe out of the diet of the 
German Empire, and the Cour de Roy out d ** 
ment of France. See Fo 328. 
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weight and authority of the monarch, who at 
firſt prefided there in perſon, enabled him to 
decide each caſe according to its intrinſic me- 
rit, without any regard to the technical forms 
of . proceeding which had prevailed in the or- 
dinary Courts of Juſtice ; but afterwards, when 
his encreaſing avocations in the affairs of go- 
vernment, rendered it inconvenient for him to 
attend to theſe ſubordinate concerns, and the 
buſineſs of the Court devolved on the Grand 
Fuſticier; the authority of this tribunal became 

more reſtrained: The juſticier, to avoid the 
imputation of partiality or inconſiſteney, 
found himſelf obliged to regulate his proceed - 
ings in a great meaſure by the rules and pre- 
cedents which had been eſtabliſſied in the 
Courts of Common Law; when, therefore, an 
adherence to this maxim had compelled him, 
in conſequence of former precedents, to give a 
judgment which was evidently inequitable or 
oppreſſive, the party aggrieved was naturally 
inſtigated to ſeek redreſs by an appeal to the 
king bimſelf, who, as the fountain of Juſtice, 
was enabled to adminiſter ſuch relief as the-na- 
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ture of the caſe might require. At the early 
period we now allude to, when the rules of law 
were few and ſimple, and the objecq of diſpute, | 
comparatively, neither numerous nor impor- 
tant, applications for this purpoſe were, pro- 
bably, ſeldom neceſſary: but on the acceſſion 
of William I. when the Aula Regis became the 
king's ordinary Court Baron, and by the ex- 
tenſion of the feudal tenures, drew to itſelf the 
greater part of the judicial buſineſs of the na- 
tion, interpoſitions of this fort, occaſioned 
by the more various inſtances of imperfection | 
in the rules of the Common Law, which the 
multiplication of ſuits before the juſticier na» 
turally give riſe to, became ſo frequent, as to 

de deemed burthenſome to the monarch;; they 
vere therefore left, by degrees, to the deciſion 


of the Chancellor, who being the king's ſecreta- 


ry, and alſo regiſtrar of the decrees of the Aula 
| Regis, was ſuppoſed to be more particularly 
converſant with the nature of judicial inveſti- 
* s nene increaſe of civili- 
ee 8 „ eee 25 
A ſimilar juriſdiction appears to king been arquiced 


by the ſame officer, in my other nations of Butope ; as a 
£445 "maſon 
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ty and refinement in the nation, the rigour of 
the Common Law became more ſenſibly felt, 
and conſequent applications to the Chancellor 
daily more frequent and importunate, the ne- 
ceflity of this extraordinary juriſdiction became 
apparent, and it was at length ſuffered to riſe | 
from an occafional to an eſtabliſhed and perma- 
nent authority. But the reader perceives, that 
notwithſtanding the frequent reſort to this tri- 
bunal, it does not as yet appear to have exer- 
ciſed an original but only an appellate juriſdicti- 
on, founded on the oppreſſive deciſions, occa- 
fioned by the limited authority, of the inferior 
Courts. But as the principles of natural juf- 
tice, as well as of civil polity, required that an 
immediate and dire appeal, without the in- 
tervention of any inferior court, ſhould be 
__—__ to es tribunal which was alone cal- 
- culated 
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* wn for which i it - may be ho that when the nobility, 
by the prevalence of the feadal laws in Europe, became vaſſals 
to the crown, and held their fiefs by charter from the kiog, the 
power of granting thoſe deeds became the ſource of great in- 
fluence, and cauſed the Chancellor, to whom as fecretary to 
the king it belonged, to. be conlidered as one of the principat | 
officers of ſtate. 
» See 3 Reeves Hill. 189, 


Courts of Common Law as were thought beſt 


8 
culated to afford relief, we find that ſo early as 
the reign of Edward I. the Chancellor began to 
exerciſe an original and independent juriſdic- 
tion, as a Court of Equity, in contradiſtinction 
to a Court of Law. Fortunately for the growth - 
of this new juriſdiction, it received a conſider- 
able acceſſion of authority by an act paſſed in 
the 13th year of that king's reign : by this ſta- 
tute the Chancellor was impowered to frame 
new writs adapted to the particular cireum- - 
ſtances of any new caſes which might ariſe. * 
Theſe writs, agreeably to the intentions of the 
legiſlature, were at firſt directed to ſuch, of the 
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calculated to try the merits of the queſtion in 
controverſy: caſes, however, ſoon aroſe, which 
neither of thoſe Courts, by their ordinarx 
modes of proceedure, appeared competent to 
nveſtigate: when this, therefore, happened, 
the Chancellor (not averſe, perhaps, profeſſor 
Millar remarks, to the extenſion of his own 
power ) ventured to ſummon the parties before 
himſelf, and determine their differences of his 
own 


Piu ber. Gow, 475. 


aa caſes, it 3 
extended to others, and Biſhop Waltham, Chan- 
cellor of Nicburd II. under colour of the be- 
fore: mentioned ſtatute; and to avoid the ef. 
fects of the ſtatute of Mortmain upon ſuper- 
ſtitious uſtsz is ſaid to have deviſed the mo- 

dern writ: of ſubpœna, returnable in Chan- 
cery u. This proceſs was afterwards, by fic- 
titious ſuggeſtions, extended to ſuch a. variety 
of: caſes properly cognĩzable by the Courts f 
Common Ba only, that in the two ſubſequent 
reigus we ſind innumerable petitions preſented- 
to the Commons againſt the growing juriſdic- 
tion of this newly erected tribunal: ſome tri · 
fling regulations were made, but nothing ef- 
fectual was done to remedy the grievances: 
eee, of till the 1 5th Henry VI. when 
t was . that no writ: of n 


ſhould- 


« Sec Kol. Parl. 3 Hen. V. But this writ (notwithſtand- 
ing the ſuggeſtion of the Commons) ſeems rather to have been 
adopted by Waltham for this particular purpoſe; than inventes; 
by him; for it is evident, from an act paſſed in the preceding 
reign, that it was by no means an unuſual proceſs. See 42 
Elix. cap. 3. | | 


1 


ſhouldfrom-thenceforth be granted, till ſurety 
was found to. ſatisfy the party grie ved for his 
damages and expences, in caſe the complain. 
ant did: not ſubſtantiate the allegations of his 
bill; and by an act paſſed in the 3 1 year of 
the ſame reign, it is alſo declared that no 
matter determinable by the law of this realm, 
ſhall be determined in any other ferm than 
after the courſe of the ſame law in the king's 
Courts having determination of the ſame law.“ 
But theſe ſtatutes, though they curbed the ex- 
ceſs, indireMy eſtabliſſied the legitimacy of 
the Court ; and we in conſequence find, that 
in Edward the Fourth's time, the proceſs by bill 
and' ſubpeena-was become its daily practice 3 | 


This however did not extend very far, for 
in the ancient treatiſe, entitled Diver/; e der 
Couries, ſuppoſed to have been written very 
early in the ſixteenth century, we have a, cata- 


* 3. Bla. * 53. The following e with which I 

a ſhall cloſe the ſhort hiſtory I have given of the Court of Chan- 
cery, is taken entirely from the elegant work I have here re- 
ferred to. | | 
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logue of the matters of conſcience then cog- 
nizable by ſubpana in Chancery, which fall 
within a very narrow compaſs*. No regu- 
lar judicial ſyſtem at that time prevailed in 
the Court, but the ſuitor, when he thought 
himſelf aggrieved, found a deſultory and un- 


10 


5 certain remedy, according to the private opi- 


nion of the Chancellor, who was generally an 
eccleſiaſtic, or ſometimes (though rarely) a 
ſtateſman, no lawyer having ſat in the Court 
of Chancery from the times of the chief juſ- 
tices . and Knyvet b, b ſucceſſively Chan- 

| cellors 


Though the ſubjects bebe al at this early period to 
be cognizable by ſubpena muſt indiſputably have been exceeding- | 


ly few, when compared with the preſent extenſive juriſdiction 


of our Courts of Equity, yet the authority which the learned 
judge here refers to appears to be too imperfe@ a treatiſe to 
be relied upon as any concluſive evidence of their ancient 


4 5 

Sir Edward Coke obſerves ſeemingly with ſome exulta- 
tion, that * in peruſing the Rolls of Parliament in the times 
of theſe Lord Chancellors, we find no complaint at all of any 
proceeding before them ; but ſoon after, when a Chancellor 
was no profeſſor of the law, we find a grievous complaint by 
the whole body of the ; and a petition that the moſt 
wiſe and able men within the realm might be choſen Chancel- 
lors, and that he ſeek and redreſs the enormities of the Chan- 


cery.” 4 Inft. 79. 
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cellors to King Edward III. in 1372 and 
1373, to the promotion of Sir Thomas More, 
by King Henry VIII. in 1 530; after which 
the great ſeal was indiſcriminately committed 
to the cuſtody of lawyers, or courtiers, or 
churchmen, according as the convenience of 


ttzhe times and the diſpoſition of the Prince 


required, till Serjeant Puckering was made 
Lord Keeper in 1592; from which time to 
the preſent the Court of Chancery has always 
been filled by a lawyer, excepting the interval 
from 1621 to 1625, when the ſeal was en- 
truſted to Dr. Williams, then Dean of W eſt- 
minſter, but afterwards Biſhop of Lincoln, 
who had been chaplain to Lord Elleſmere 
when Chancellor. Lord Bacon, who ſuc- 
ceeded Lord Elleſmere, reduced the practice 
of the Court into a more regular ſyſtem ; but 
did not fit long enough to eſſect any confider- 
able revolution in the ſcience itſelf ; and fer 
of his decrees which have reached us are of 
any great conſequence to poſterity. His ſuc- 
_ ceffors, in the reign of Charles I. did little 
to improve upon his plan ; and even after 

| the 
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the Reſtoration, the ſeal was committed to the 
Earl of Clarendon, who had withdrawn from 
practice as a lawyer near twenty years, and 
- afterwards to the Earl of Shafteſbury, who, 
though a lawyer by education, had never 
practiſed at all. Sir Heneage Finch, who 
ſucceeded.in 1673, and became afterwards Earl 
of Nottingham, was a perſon of the greateſt 
abilities, and moſt uncorrupted integrity, a 
thorough maſter and zealous: defender of the 
laws and conſtitution of his country, and en- 
dowed with a pervading genius that enabled 
him to. diſcover and purſue the true ſpirit of 
juſtice, notwithſtanding the embarraſſmenta, 
raiſed by the narrow and technical notions 
which then prevailed in the Courts of Law, 
and the imperfect ideas of redreſs which had 
poſſeſſed the Courts of Equity. The reaſon 
and neceſſities of mankind ariſing from the 
great change in property, by the extenſion of 
trade, and the abolition of military tenures, 
c0-operated, in eſtabliſhing, his plan, and ena- 
bled him in the courſe of nine years to build 
2 ſyſtem of juriſprudence and juriſdiction. up- 

= on 
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on wide and rational foundations; which have 
alſo been extended and improved by many great 
men, who have ſince preſided in Chancery ; 
and from that time to this the power and bufi- 
neſs of that Court have increaſed to an amazing 
degree,” till, we may venture to afſert, it is at 
length governed by one of the moſt perfect ſyſ. 
tems of equitable juriſprudence now exiſting in 
Europe, | 


- Having finiſhed, in reſpect to the Court of 


Crancexy, the ſhort ſketch we propoſed to 


give of the origin and hiſtory of our Courts 
of Equity, we ſhall now preſent the reader 
with a fimilar (though ſtill more conciſe *) 

nt REG review 


»The Court of Exchequer being of inferior notoriety, as 
a Court of Equity, and at the ſame time perfectly ſimilar in 
its nature, to the Court of Chancery, we think it unneceſ- 
fury, for the purpoſe of elucidating the following treatiſe, to 
recur again to the fame principles and reaſoning we had re- 
courſe to in the preceding pages ; particularly as we believe 
ourſelves authorized in affirming, that (with ſuch incidental va- 
| rations as ariſe from that Court having been inſtituted for the 
ſole purpoſe of determining caſes of a cal nature, whilſt this 
was equally open to all caſes of a different deſcription) the ob- 
ſeryations we there made are equally applicable here. 
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review of the Court of ExcHtquer: This 
Court appears to have been a branch of the 
ſame Aula Regis which we have before ſpoken 
of, though it is difficult, for want of authen- 
tic records, to aſcertain the exact period of 
its exiſtence as a ſeparate tribunal of Equity 2, 
it probably originated, and advanced in autho- 
rity,” from that great Fountain of Courts in the 
ame manner as we have already imagined the 
Court of Chancery to have gained an indepen- 
dent juriſdiction; caſes relating to the King's 
revenue being, as, from analogy, we are juſti- 
fied in ſuppoſing, referred to the 7. reaſurer 
of the houſchold*®, (as moſt converſant with 
matters of a f/cal nature) in like manner, AS we 
| have ſeen, that thoſe of a general nature were 
to the Chancellor, it would conſequently, as re- | 
ceiving its authority expreſsly from the King's 
. prerogative, exerciſe an Equitable juniſdiction, 
which Sir Edward Coke (who has employed 
much labour in inveſtigating its origin and 
other incidents) affirms that it in fact did, 
and 


See Mod, ch. ir. o See 4 Lal. ch. xiii, 


INTRODUCION. — 7 - 


and has done © time out of mind”.” The 
Court of Exchequer ſeems to have ſhewn the 
ſame inordinate deſire of extending its autho- 
rity as was manifeſted by the Court of Chan- 
cery, when firſt allowed to exerciſe an origi- 
nal juriſdiction; and the ſame jealouſy on 
that account was manifeſted by the Com- 
mons, who therefore prayed. © that ſome re- 
medy might forthwith be had for thoſe who 
were ſummoned into this Court by falſe ſug- 
geſtions*.” But the advantages accruing to 
the public by the eſtabliſhment of different 
tribunals of juſtice being gradually perceived 
as well by the legiſlature as the people, the 
irregularity complained of appears ſoon after- 
wards to. have been either forgotten or con- 
nived at; and the Court of Exchequer is now 
permitted to avail itſelf of theſe ſuggeſtions 
undiſturbed, and (except in a very few 
inſtances, for particular reaſons) allowed to 
exerciſe a concurrent juriſdiction with the 

Court of Chanoery i in all matters properly 


4119. TIE N47 Bw. III. 4 34 
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cognizable in a Court of Equity“. unt 


thoſe matters are it now only remains for us 
to inquire.— Accurately to deſcribe the juriſ- 
diction of our Courts of Equity, Sir John Mit- 


fort! 6bſerves to be à "taſk To difficult, that 


thoſe Who have attempted it have generally 
failed. Great reſpect is undoubtedly due to 
the opinion of one whoſe extent of erudition 
in this branch of our juriſprudlence is ſogenerally 
(and ſo juſtly) acknowledged; and it is, pro- 
bahly, a fortunate circumſtance for the author 


of the preſent fketch, that he is not called upon 


by the nature of his treatiſe to enter minutely 
into a ſubject which that learned gentleman 
appears to have conſidered with ſo much re- 


luctance; ſpecifically to enumerate every ob- 


ject of juridical inveſtigation which, in the 
words of Grotius, ce jex non exact definit ſell 
an boni viri permittit, (and which are 


N 


It is fill bouerer afual in practice, (and ell lung ae 
thought neceſſary) in order to give the Caurt juriſdiction over 
matters not relating to the king's revenue, to alledge in the pro- 
ceedings that the party aggrieved is indebted to the crown, 


and by reaſon of the-ipjury complained of is rendered incaps 


ble of diſcharging his obligation. 
b Plead Chan. 5. 
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| properly the ſubject of an equitable juriſdic- 
tion) were indeed not only difficult, but abſo- 
lutely impracticable. It is nevertheleſs pre- 
ſumed, that by a proper attention to the 
nature and conſtitution of our Courts of 
Equity, and the mode of diſpenſing juſtice 
which there prevails, the reader will find but 
little difficulty to determine in any given 
caſe (and this ſeems to be the real purpoſe 
of ſuch an inquiry) whether it be more proper- 
ly cognizable in a Court of Equity or a Court 
of Law :——The original inſtitution of our 


Courts of Equity, as independent juriſdictions, 


was, we have ſeen, to ſupply the defects of the 
Common Law. This principle is ſtill adverted 
to in the practice of thoſe Courts, and affords a 
copious ſource of their preſent authority: It 
extends to all thoſe caſes in which the Courts 
of Law can afford either no redreſs at all, or 
not that particular redreſs which equity, or 
natural juſtice, requires. Therefore, where a 
; perſon had been diſcharged under an infol- 
vent bill, by which his -perſon was protected | 
from arreſt, and his property happened to be 


of ſuch a nature as not to be ſubject to the 
5 . controul 
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controul of a Court of Law, the Court of 
Chancery, as a Court of Equity, interfered, 
and removed the impediments to the plain- 
 tiff's judgment; and where a lady's jointure 
was ſo circumſtanced as that the payment 
could not be enforced at law, it was decreed 
in equity *. Thus again, where fubſtan- 
tial juſtice requires that a contract be ſtrictly 
and ſpecifically performed, a Court of Equity 
has authority to compel ſuch performance, be- 
cauſe a pecuniary recompence, which is all that 
a Court of Law can give, would be an incom- 
plete ſatisfaction — et fic de femulibus %, 


| We 
® Edgell v. Haywood et al. 3 Atk. 352. 
d 1 Chan. Rep. 5. | 
< From the narrow principles embraced in early times 
by tle Courts of ſtrict Law, no complaint was regarded, un- 
leſs the plaintiff had ſuffered in his pecuniary intereſts ; and, 
conſequently, upon the breach of contract, nothing further 
could be claimed than reparation of the damage incurred. 
In a more equitable view, it appeared that every innocent 
and reaſonable: purpoſe of the contractors ought to be en- 
forced, although the loſs, perhaps, ariſing from the failure 
of performance could not be eſtimated in money. A Court of 
Equity therefore was accuſtomed to enjoin that a contract 
ſhould be carried into expreſs and ſtrict execution. Millar, 
482. 
4 A ſimilar principle ſeems to govern the conſtruction 
of mortgages and other ſecurities for the re- payment of 
| money, 
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We have alſo ſeen, that as well before as 
after the Court of Chancery had acquired an 
| original juriſdiction, it was filled by eccleſi- 
aſtics: theſe naturally entertained a predi- 
lection for the civil, as connected with the 
canon or eccleſiaſtical law ; they conſequently 
adopted its rules and principles in their mode 
of diſpenſing juſtice*, and (agreeably to the 

| -  _ -araſtice 


money, and alſo the technical truſt or ſecond uſe, though by 
- ſome writers theſe are claſſed under ſeparate heads of juriſ- 
diction. See 3 Blac. Com. 436, 439. The interference 
of Courts of Equity (concurrently with thoſe of Law) 
in caſes of partition, - aſſignment of dower, and matters of 
account, may alſo be juſtified on a like principle, for though 
Courts of Law have ſufficient authority to inveſtigate ſub- 
jects of this nature, yet the eſtabliſhed modes of proceeding _ 
by which thoſe Courts are regulated, neceſſarily ſubject the 
parties to great inconveniences and delay, We may, how- 
ever, with Sir F. Mitford, remark, that the Courts of Equity 
having gone the length of aſſuming juriſdiction in a variety 
of complicated caſes of account, of partition, and aſſign- 
ment of dower, ſeem by degrees to have been conſidered as 
having in theſe ſubjects a concurrent juriſdiction with the 
Courts of Common Law, in caſes where no difficulties would 
have attended the proceedings in thoſe Courts, Plead. Chan. 111, 
This obſervation will apply to a variety of other caſes at pre- 

| ſent cognizable in our Courts of Equity. | 
This may ſeem to account for the proceedings in the 


Court of * only; but it is natural to ſuppoſe that the 
C2 TY Court 
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practice of that law) compelled by the oath of 
the defendant himſelf, a diſcovery of the facts 

with which he was charged*. Hence ariſes 
another fertile branch of the juriſdiction of - 
Courts of Equity, extending to every caſe where 

the facts required to ſupport it reſt ſolely in 
the breaſt of the defendant. ot 


From this ſource of juriſdiction it ſeems 


to have ariſen that matters of account, fraud, 
| accident, 


Court of Exchequer would, when exerciſing its equitable juriſ- 
diction, adopt the ſame mean of juſtice as that Court to which 

it bore ſo great an analogy, and to which it was in fome We: 
ſubordinate. | 

* The imperfe& notions of jolie entertained bs our an- 

eeſtors when juſt emerging from barbariſm, (a period of ſociety 

at which prejudice ſeems to be at its height, and alternately 

hurries men into both the extremes of abſolute. inſenſibility 

and faſtidious refinement) led them to imagine that it was in 
. every Caſe hard to oblige a man to furniſh evidence againſt 
himſelf: this mode of examination was therefore wholly re- 

jected by the Common Law. But the purer ideas of equity 

which prevailed ia the later period of the inſtitution of our 

Courts of Equity, gave rife to a mode of reaſoning far more 
conſonant with juſtice ; viz. that if the party were innocent 

of the charges alledged againſt him, he could not be hurt 
by an examination; but if, on the other hand, he were guilty, 

it was irreconcilable to every true principle of juſtice that he 

ſhould be ſcreened from the laws * ſuch refined notions of 

. 
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accident, and miſtake, are ſaid in the books: to 
be the peculiar objects of our Courts of 
Equity, a full inveſtigation of thoſe ſubjects 
frequently requiring a diſcloſure from the 
party himſelf ; but it ſhould be remarked, 
that where this is not the caſe, and eſſectual 
relief can be granted by a Court of Law, they 
are ſo far from being the peculiar objects of 
our Courts of Equity, that thoſe Courts will 
generally refuſe their afliſtance®; and for 
want of attending to this diſtinction, it has 
been incautiouſly ſaid by a moſt able and 
ingenious writer, that the © Court of Chancery 
claims an excluſive juriſdiction in all matters 
of truſt and confidence: Whereas various 
ſpecies of truſt, as depoſits and all manner 
of bailments; and more eſpecially the im- 
plied contract ſo highly beneficial and uſeful, 
of 

1 

« 1 Koll. Abr. 374—4 Inft. 84. | 

b See 1 Vex. 392, 521.—2 Ath. 61—1 Term, Rep. 310. - 
708, 710—3 ib. 151—3 Blac. Com. 431. And in one caſe 
of fraud, that of obtaining a will by impoſition, the Courts of 
Equity will not interfere, though diſcovery be ſought. See 3 
Brow. Par. Ca. 358. Fey 
© Yee Fonb. Eg. 10. 
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of having undettaken to account for money 
received to another's uſe , are peculiarly cog - 
— in a Court of Law. 


Upon the Whole, therefore, the reader per- 
ceives that Courts of Equity being ex/raordi- 
nary tribunals, eſtabliſhed for the purpoſe of 
ſupplying the defects which the increaſe of 
commerce and ſocial connections gradually 
diſcovered or created in the ordinary Courts of 
Law, he has only to confider whether the 
particular caſe which may happen to be the 
ſubject of his contemplation cari or cannot 
be fully inveſtigated, and receive a complete 
and effeual deciſion in the ordinary Courts of 
Law: if it can, to them he muſt reſort ; and 
in the contrary event only is he juſtified in 
appealing to the extraordinary tribunals of 
Equity, which aſſume a juriſdiction we have 
ſeen in thoſe caſes only which are © not within 
the bounds or beyond the powers of other juriſ- 
diftions*. ” 

Having 

3 Nac. Com. 431. and all the later Reports, 


Mit. Pla d. 5. 111. and Parry v. Owen, 3 All. For 
ſee allo latter part of note () p. = 
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Having completed the general idea which 1 
propoſed to give of the leading objects of juriſ- 
diction cognizable in our Courts of Equity *, I 
now arrive at the proceſs by which they are to 
be attained. | 5 

* I have omitted to notice the excluſive juriſdiction 
which the Court of Chancery exerciſes in a variety of in- 


ſtances over ideots, lunatics, minors, and charities, This juriſ- 
diction having devolved on that Court not as a Court of 


Equity, but as adminiſtering, by the mouth of the Chancellor, 


the prerogative and official duties of the Crown, The ſum- 
mary juriſdiction given to the Chancellor concerning bank- 
rupti is expreſsly conferred on him by the various flatutes 
relating to thoſe unfortunate men; and in reſpe& of cauſes 
affecting the king's revenue, theſe are determined in the 
Court of Exchequer, as a Court originally eſtabliſhed for that 
particular purpoſe, and not properly as a Court of equitable juriſ- 
dition. The ſame may be obſerved of certain objects of ju- 
riſdiction given to this Court by particular Acts of Parliament, 
and ſome incidental and collateral branches of juriſdiction in both 
- Courts. 
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AN 


HISTORICAL TREATISE 


SUIT m EQUITY. 


Or InsTITUTING A SurT In Equity. 


Tur method of inſtituting a Suit in ou- 
Courts of Equity, is by preferring a Bir, 
on the part of a Subject, or an IN roRMA“ 
|  T1oN, on the part of the Crown (1), to the 
Equitable Juriſdiction of thoſe Courts, ſtating 

- the 


(1) The difference between a Bill and an Information, is 
+ little more than in form; the Bill running in the ſtile- of a 
petition from the party himſelf, whilſt the Infor mation is 
offered as a narrative of facts related by an officer of the 
Crown ; whatever, therefore, in the enſuing Treatiſe is ſaid 
ol the one, will, unleſs otherwiſe expreſſed, be * applica- 

ble to the other, | 


26 | A TREATISE OF 

the circumſtances of the injury complained 
of, and praying ſuch relief as the nature of the 
caſe may happen to require. A Bill, or Infor- 
mation, in Equity, therefore, anſwers to a Decla- 
ration at Common Law, and to the Libellus Ar- 
ziculatus, or Libel, of the Civil Law. 


Bills will of courſe vary in their form (as 
they alſo do in their denomination) according 
to the objects for which they are exhibited ; 
thoſe moſt uſually preferred, and which are 
defined by Sir J. Mitford* to be © Original 
Bills, praying the decree of the Court, touch- 
ing ſome right claimed by the perſon exhibit- 
ing the Bill, in oppoſition to rights claimed by 
the perſon againſt whom the Bill is exhibited,” 
are conſtituted of nine diſtin parts : 


1. The Direction or Addreſi of the Bill, which, 


if exhibited in the Court of Chancery, is to the 
Lord Chancellor, or other perſon holding the 


cuſtody of the Great Seal ; and if in the Court 
Ez Ly 


2 See Gib. Cod. T. xlir. e. bs 
d Plead. Chan. 36. 


A SUIT IN EQUITY. "= 


of E xchequer, to the Treaſurer, Chancellor, and 
Barons of that Court. 


2. The Introduction; containing the names 
and deſcriptions of the perſons exhibiting the 
Bill. 8 | 


3. The Premiſes, or, as more uſually Riled, 
the Stating Part of the Bill, which contains the 
circumſtances of the Complainant's caſe. 


4- The Confederating Part, alledging that the 
Defendants combine and confederate together, 
in order to defraud the Plaintiff of his rights. 


5. The Charging Part, in which the Com- 

plainant alledges the Defendant to have pro- 
| fered certain excuſes for delaying compliance 
with his demands, and charges matter to ſhew 
the inſufficiency of thoſe excuſes. - 


6. The Clauſe of Juriſdiction, which, in order 
to induce the Court to take cognizance of the 
I | Suit, 


28 A TREATISE OF 


Suit, avers, that the Plaintiff can have no relief 
but in a Court of Equity, 


7. The Interregating Part, queſtioning the 
Defendant as to the truth of the ſeveral charges 
in the Bill. : 


\ 


8. The Prayer of Relief, framed agreeably to 
the nature of the Plaintiff's caſe. 


9. The Prayer of Proceſs, which prays the 
writ of Subpæna againſt the Defendant, requir- 
ing him to appear in Court, and anſwer the 
matters alledged againſt him, 


| That the reader may the better comprehend 
the particular purport and uſe of theſe ſeveral 
parts, I ſhall ſubjoin the whole form of an 
Original Bill in Chancery, and accompany it 
with occaſional remarks. 


An 


- 
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* 


An Original BILL, in CHANCERY. 


—_— 


To the Right Honourable Epward Lok 1. The 


Addreſs of 


TnunxLow, Baron Thurlow of Aſhfield, in ne Bill 


the County of Suffolk, Lord High Chancellor of 
Great Britain (1), 


HumsLy complaining, ſheweth unto your Lord. 
ſhip (2), your Orator, James Willis ( Son of 
John Willis, of Babbington, in the County of 

| Effex, 


(1) IF the Bill be exhibited in the Court of Exchequer, 
the ſtile of addreſs is To the Right Hon. William Put, 
Chancellor, and Under Treaſurer of his Majeſty's Court of 
Exchequer, at Weſtminſter ; the Right Hon. Sir Archibald 
Macdonald, Knt. Lord Chief Baron of the ſame Court; and 
to the reſt of the Barons there.” Though Bills in the Court 
of Exchequer are ftill addreſſed to the Treaſurer and Chan- 
cellor, thoſe officers have long ſince withdrawn their attend- 
ance from the adminiſtration of juſtice ; they appear, how- 
ever, to have conſtantly fat with the Barons upon Suits in 
| Equity, during the reigns of James I. and Charles I. After 


the Reftoration it was leſs frequent, but not unuſual ; and Sir 
Robert Walpole ſat as Chancellor upon the ſecond argument of 


a Plea. Trollop v. Trollop, 21 June, 1732. See Abbot's Prac- 
Ert. Seſs. Wales xxiv. | | 


(a) In the Court of Exchequer the ſtile is © Your Honors. 


i 


2. In- 
troduction 
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Eflex, E/q.) (1) an Infant, under the age of 
21 years ; to wit, of the age of 6 years, or there- 
—_ by his ſaid Father and next friend, and 

Samuel 


(1) It is material that the deſcription and place of abode of 
the Plaintiff ſhould be ſet forth in the Bill, that the Defendants 
may know where to apply to him, ſhould they be diſpoſed to ac- 
cede to his demands, or ſhould it be neceſſary to reſort to him 
for the payment of coſts, in compliance with any order or pro- 
ceſs of the court, which may iſſue agaiaft him during the pro- 

greſs of the Suit. 
I the Bill be exhibited in the Court of Exchequer, 
% Debtor and Accountant to his Majeſty, as by the records 
of this Hon. Court, and otherwiſe, it doth and may ap- 
pear,” is inſerted after the Complainant's place of abode ; 
the uſe of this ſuggeſtion is to give the Court cognizance 
of the Suit; to underſtand which, the reader muſt recollect, 
that the Court of Exchequer was originally conſtituted for 
the ſole purpoſe of recovering the King's revenue ; and that by 
the Common Law, every man was permitted to ſue another 
in that Court in which he himſelf was bound to attend, By 
this allegation, therefore, (the truth of which the benignity 
of the Court never ſuffers to be queſtioned) the Plaintiff be- 
comes entitled to inſtitute his Suit. Upon theſe fictions of 
law, Sir William Blackflone obſerves, that though they may at 
firſt ſtartle the Student, he will, on further conſideration, 
_ find them to be highly beneficial and uſeful. In the preſent 
caſe it gives the Suitor the choice of more than one tribu- 
nal, and frequently, as in the Court of King's Bench where 
a ſimilar ſiction prevails, prevents the circuity and delay of 
juſtice, by allowing that Suit to be originally, and in the 
| | | 5 firſt 
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Samuel Dickenſon, of, ye. (1) Tuar (2) 


Thomas Atkins, of Taunton, in the County of miles. 


Somerſet,  E/q. being ſeized and poſſeſſed of a 
very conſiderable real and perſonal Eſtate, did, 
on or about the fourth day of March, in the year 


of our Lord 17 42, duly make and publiſh his laſt 
Wi il and 7 eftament in writing ; and thereby, 


firſt inſtance, commenced in one Court, which, after a deter- 
mination in another, might ultimately be brought before it on 
a Writ of Error. See 3 Com. 45. | 

| (+) The parties to a Bill muſt comprize every perſon who 
is at all intereſted in the event of the Suit, that the Court may 
be able to ſettle the rights of all parties, and make a complete 
and definitive decree upon the matters in queſtion. See Prec. 
' Chan. 83. 2 4th. 510. | 
(2) The Plaintiff's cafe muſt here be ſtated explicitly and 
fully, but yet with as much conciſeneſs as is conſiſtent with 
perfect intelligibility. If it be extended to an unneceſſary 
length, by the introduction of circumſtances, either totally 
irrelevant, or not material to the merits of the queſtion; or 
by the recital of deeds, &c. in hec verba, when the ſubſtance 
would have been ſufficient, the Court, upon application, will 
order the ſuperfluous matter to be expunged, as occafioning 
unneceſſary expence to the parties, in taking copies of the pro- _ 
ceedings. If, on the other hand, it be too briefly ſtated, to 
be clearly intelligible, or if circumſtances material to be ſtated, 
are omitted, the Bill may be demurred to, as inſufficient to 
give the Court ſuch complete poſſeſſion: of the merits of 
the caſe, as would enable it to do-effeQual juſtice to the par- 
ties. | 
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among ft other things, deviſed and bequeathed as 
follows (here are recited ſuch parts of the Will 
as conſtitute the bequeſt, which was of { 800.) 
Axp That the ſaid Teftator departed this life, 
on or about the 20th day of December, 1748; 
and upon, or ſoon after, the death of the ſaid 
 Teftator, to wit, on or about the 8th day of Jan- 
uary, 1750, the ſaid Edward Willis and Wil- 
liam Willis (1), duly proved the ſaid Will in 
the Prerogative Court of the Archbiſhop of 
Canterbury, and took upon themſelves the bur- 
then and execution thereof ; and accordingly 
poſſeſſed themſelves of all. the ſaid Teſtator's 
real and perſonal Eftate, goods, chattels, and 
Melt, to the amount of L. i 500 and upwards. 
Ap your Orator further ſheweth unto your 
Lordſhip, that be hath by his ſaid Father and 
next friend, at various times, ſince his ſaid Le- 
gacy of {.800 became due and payable, applied 
to the ſaid Edward Willis and William Wil. 
lis requeſting them to pay the ſame, for the bene- 
fit of your Orator ; and your Orator well hoped 


* 


(1) Executors of the Will. 


A burr IN xavrey. mT. 


that 45 would have complied with ſuch rejuep, 
as in conſcience and equity they ought to have 
done, Bur Now $0 IT 18, MAY IT pn AsE 


vous Lonbstilp, that the ſaid Edward Wil- 
lis and William Willis, combining and confe- 


deracy. 


derating together (1), to and with divers other 


N on as * unknown to Jour Orator, (but 
| D it whoſe 


3 1) This charge of confederacy, though univerſally inſert- 
ed as well in ancient as-modern Bills, ſeems to be entirely 


out ſuch a charge, parties could not be added to a Bill by 


nupatory : It is ſaid to have ariſen from an idea that with- 


amendment, Mit. Plead. 40. but it is difficult to imagine 


whence ſuch an idea could have originated, as it appears to 
have been ever without foundation. See Prax. Alm. Cur. 


Can. 546. In ſome caſes, Sir J. Mitford thinks, it may 
have been inſerted, with a view to give the Court juriſdie- . 
tion. It becomes me to bow to that gentleman? $ more ex 


_ tenſive practical knowledge; but I confeſs myſelf unable to ap- 
prehend what ſpecies of caſes it can be to which he alludes. 


All caſes of confederacy and combination, conſidered ſimply 


as ſuch, appear to be equally cognizable in a Court of Law 3 
and it is extremely evident that a mere allegation of confede- 


racy or combination in a Bill, without other equitable matter | 
to ſupport it, could never authorize a Court of Equity to exer- | 


ciſe its extraordinary juriſdiction. 


And in the caſe of a Peer, (which further rebuts the idea 


& i its being requiſite to give juriſdiction) thę charge of com- 
* bination is omitted; either, Sir J. Mitford obſerves, * out of 


reſpect to the peerage, or, perhaps, from an apprehenſion that 


ſuch a charge might be conſtrued into a * of privilege. 
Bee p. 119. n. (1). 


x 
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<whofe names, when diſcovered, your Or tor 
prays may be inſerted herein, as Defendants and 
parties to this your Orator's Suit, with proper and 
ſufficient words to charge them with the premiſes) 
in order to oppreſs and injure your Oraton, 
do abſolutely refuſe to pay, or ſecure for your 
Orator*s benefit, the Legacy of L. 800 aforeſaid, 
or any part thereof ; for reaſon whereof, the 
| faid Confederates ſometimes alledge and pre- 
tend (1) that the Tęſtator made no ſuch Will, 
nor any other Will, to the effeft aforeſaid : and 


„ 


at other times they admit ſuch Will to have been 
| | M ade - 


(x) If the Plaintiff can foreſee the matter which the De- 
fendant will ſet up to protect himſelf againſt the charges of 
the Bill, it is uſual to introduce ſuch matter by this mode of 
allegation, which affords himſelf an opportunity of rebutting 
its effects, by charging facts of an oppoſite tendency. 

It is ſometimes alſo uſed for the purpoſe of diſcovering the 
nature of the defendant's: caſe; or to put in iſſue ſome mat- 
ter Which the Plaintiff does not chuſe to admit; for which 
latter purpoſe theſe fictitious pretences of the Defendant, 
with the contrary averments of the Plaintiff, are held to be 
ſufficient. See Gregory v. Moleſeworth. 3 Ath. 626. Alſo 
Mit. Plead. 42. But it is, in general, diſcretionary 'in the 
Plaintiff's counſel either to alledge theſe pretences, or to in- 
| tertogate the Defendant ſpecially as o the facts they aſſume. 


2 by the ſaid Teftator, and that they proved 


\ ſame was very ſmall and inconſiderable, and by 
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| the ſame, and poſe ſed themſelves of his real and 
r perſonal Eftate ; but then they pretend, that the | 


no means ſufficient to pay and ſatisfy the ſaid 


Teſtator , debts, legacies, and funeral expences : 


and that they have applied and diſpoſed of the | 


- ſame | towards ſatisfattion thereof ; and, at the 


ſame time, the ſaid Confederates refuſe to diſco- | 


ver and ſet forth what ſuch real and perſonal 


 Eftate really was, or the particulars whereof the 


: Same conſiſted, or the value thereof, or how much 
thereof they have fo applied, and to whom, and 


for what, or how the ſame has been diſpoſed of par- 


ticularly. WHEREAS your Orator chargeth (1) 


the truth to be, that the ſaid Teftator died poſe 
Hed of fuch real and perſonal Eſtate, to the ful 


D 2 . value 


*, 
* 


(1) See ants p- 34. n. (1). Sach facts as are within che 


Plaintiff's knowledge, and are eſſential for the purpoſe of 


eſtabliſhing his claim, ſhould be diſtinctly and poſitively 


charged; but thoſe which are ſuppoſed to be within the De- 


fendant's knowledge, being part of the diſcovery prayed by the 


Bill, it is ſufficient to ſtate in general terms. See 1 Ves. 56. 


1 Vern. 180. 2 Ai. 393. 1 F. Vex. 449. This obſerva- 


tion is alſo applicable to the preceding part of the Bill, diſtin- 
by the den omination of the e 
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eee, and that the ſame was much more 
ban ſufficient to pay all the juſt debts, legacies, and 
funeral expences of the ſaid Teftator : and that 
the ſaid Confederates, or one of them, have poſſeſſed 
and converted the ſame to their own uſes, without 
making any ſatisfaction to your Orator for his 
faid Legacy: All which aflings, pretencet, 
and doingsf the ſaid Confederates, are contrary 
is equity and good conſcience, and tend to the 
manifeſt injury and oppreſſion of your Orator. 


p * Int TENDER CONSIDERATION whereof, and for 


ill that your Orator is remedileſs in the Premiſes, 5 
e. 


by the ftrict rules of the Common Law, and relieva- 
ble only in a Court of Equity (1), where matters 


* 


1 This: averment that the plaintiff is en TS in 
Equity, was originally intended, it is preſumed, for the 
purpaſe of giving the Court juriſdiction of the cauſe ; but 
as in truth no aſſertion of this kind will of itſelf induce the 
Court to take cognizance of a cafe which does not come 
properly withio its cuſtomary and eſtabliſhed juriſdiction, it 
ſeems equally nugatory with the clauſe of Confederacy, which 
we formerly obſerved upon. Courts of Equity, it may be 
recolleQed, like Courts of Law, are guided in reſpe to the 
range of their juriſdiction, by fixed and invariable bounds, 
founded on the principles and original conſtitytion 'of thoſe 


Courts i in ſome caſes, and n uſage in others; but 
from 


— | 
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/ of this nature are properly cognixable þ- To 


Tu END THEREFORE, that the faid Confeder- 
ates may, reſpectively, full, true, direct, and per- 


ect anſwer mdke upon their reſpective curpora ! 


Oaths (1), according to the beſt of their reſpectiue 


* knowledge, information, and belief, to all and 


fingular the * and matters aforeſaid ; as 
fully, in every reſpect, as if the ſame were here 
again repeated, and they thereunts particularly 
interrogated ; and more eſpecially, that they may 
reſpectively ſet forth and diſcover (2), according 
R 10 


from which, in neither caſe} they are juſtified in departing. | 
In order, therefore, to entitle the plaintiff to the aſſiſtance of a 


Court of Equity, it is ſtrictly neceſſary that he make out ſuch 
a caſe, by his Bill, as does in fact entharogg e 


cognizance of the Suit. 


(1) A dhe caſe of a Pur, or Lord of Parliament, „ upon | 


bis perſonal honor ;” and if an aggregate Corporation be 
Defendant, under the common ſeal of the — Corpora - 


tion.“ 
(.] One of the 3 . af a Suit i in Ee 
ing to obtain from the Defendant a confeſſion of the facts ne- 


ceſſary to ſupport the Plaintiff s caſe, the Bill requires a full 
and perfect anſwer to all the charges and matters therein 


contained.” And here (with praying proceſs) the Bill an- 


ciently cloſed; (MS S. Prec. Temp. Car. J.) this general 
requiſition being found ſufficient, it is ſuppoſed, to procure 
the diſcovery ſought for. But the ingenuity of modern 
times having diſcovered the poſſibility of anſwering the 


+4 
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to the beft of their knowledge, ee the ee 
Teflator, Thomas Atkins, duly made and exe- 
cuted ſuch laſt Will and Teftament, in writing, 
of ſuch date, and of ſuch purport and effeft, 

| aforeſaid; and thereby bequeathed, to your Ora- 
for, ſuch Legacy of {800. as aforeſaid ; or any 
other, and what laſt Will and Teſtament, of any 
ether, and what date, and to any other, and what 
purport and effeft particularly; and that they may 
produce the ſame, or the probate thereef, to this 

- Honourable Court as often as there ſhall be «c- 
:cafion ; and whether by ſuch Will, or any other, 
and what Will, the ſaid Te/tator appointed any, 
and what other Executors by name ; and when 
the ſaid Teftator died, and whether he revoked 

or altered the ſaid Will before his death, and 
when, and before whom, and in what manner: 

: 8 | and 

term: without replying to the ſubſtance of a queſtion, it 4 now 
become neceſſary to prefer ſpecific interrogatories reſpetling 


each particular fact material to be anſwered ; and the better to 
guard againſt evaſion, it is alſo uſual to direct thoſe queſtions, 


not only to the ſubſtantive fact itſelf, but to every circum- 


ſtance which by poſhbility might have accompanied it: but, 

it is to be obſerved, that as the reaſon of introducing theſe 
interrogatories was for the purpoſe of obtaining a full and ſuf- 
ficient anſwer to the charges of the Bill, no other are proper 
to be inſerted than ſuch as expreſsly refer to ſome previous 


matter contained 1 in the Bill. 


39 
and whether the ſaid Confederates, or ont, and 
Which of them, proved the ſaid Will, and wheii, 
and in what Court ; and that they may reſpec- 
tively ſet forth, whether your Orator, by his ſaid 
' Father and next friend, hath not ſeveral times, 
fince his ſaid Legacy became due and wi paya- 
ble,. Applied to them to have the ſame paid, or 
ſecured for his benefit, or to that purpoſe and 2 
Fecl, or how otherwiſe ; and whether the ſaid 
Confederates, or one, and which of them, re- 
Fuſed, or neglected, io comply with ſuch requeſts, 
and for what reaſons reſpectively, and whether 
fuch refuſal was grounded upon the pretences 
herein before charged, or any, and which of 
them, or any other, and what pretences parti. 
cularly. And that the ſaid Conftderatts may * 
admit aſſcts of the ſaid Teftator come. to their 
hands, Sufficient to ſatisfy your Orator's ſaid. 
Legacy, and ſubjef to the payment thereof + And 
that, &c. c. (requiring a full ſtatement of 
effects come to their hands, and the diſpoſal | 
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thereof, &c. that Plaintiff may be enabled 
to ſhew he has a right to the payment of his 
Legacy, in caſe it ſhould be controverted). 

„ Aud 
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* 


& Prayer AND, that they may be compelled by a decree 7 


of Relief. 


this Honourable Court to pay your Orator's ſaid 
Legacy of £800. - And that the ſame may be 
placed out at Intereſt, for your Orator s benefit, 
until your Orator aitains his age of 21 years ; 
and that the ſaid. ( 8oo. may then be paid him, 
and that in the mean time the intereſt thereof ß 
may be paid to your Orator*s ſaid Father, John 
Willis » towards the maintenance and education 
of your Orator (1). AnD that your Orator 
may have ſuch further and other relief in the 
Emniſes as the nature of his caſe ſhall re- 


quire, 


(i) This prayer for the particular relief to which the 


Phaintiff thinks himſelf entitled, though always inſerted, 
ſeems, in general, to be unneceſſary ; for * though you pray 


general relief only by your Bill, you may at the Bar pray 
ſuch particular relief as is agreeable to the caſe made by your 
Bill.“ P. Hardwicke Chan. Grimes v. French. 2 Ath. 141. 

See alſo Cook v. Martyn, ibid. 3. where his Lordſhip, in con- 
frmation of the fame doctrine, facetiouſly remarks that Mr. 
Robins, a very eminent counſel, ufed to ſay that general re- 
lief was the beſt prayer next to the Lord's Prayer. It is to be 
obſerved, however, that whether particular, or general re- 
lief, be prayed, ſuch relief only will be granted as is warrant- | 
ed by the caſe made out by the Bill. 2 Ath. 141. 3 ib. 131. 


Except only in the caſe of infants, or charities, where the 


Court will give ſuch directions as may be neceſſary, without 
ſtrictly attending to this circumſtance. See 1 Atl. 6. & 355. 
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quire, and as to your Lordſhip. ſhall ſeem , 


meet (1): May 1T PLEASE YOUR LORDSHIP 10 


grant unto your Orator his Majeſty's moſt gra- 


cious rity or Fs of Subpcena (2), to be 
ane 


(1) Beſides the particular relief before wages” it is Whnt 


| to add this further prayer of general relief, the uſe of which 


(if it have any) is, that if the Plaintiff ſhould happen to have 
miſtaken the relief which he has a right to, the Court may 
nevertheleſs afford him that to which he is entitled. 2 Med. 
i. Mi. Plead. 38. Sed vid. Cook v. Martyn, 3. where a 


Bill is ſtated to have been ordered for amendment, becauſe 


2 general relief was prayed in one part of it, and particular re- 
lief in another ;” but guere the accuracy of the reporter. 
There is, however, nothing irregular in a Bill being fremed 
with two different aſpects, that if one fail the other may anſwer 


the purpoſe for which the Bill was preferred. Bennet v. Vade. 


2 Ath. 325. This, therefore, is frequently done where the 
* Plaintiff is doubtful in reſpect to the relief that the Court nay 
think him intitled to. 

(2) If the Plaintiff's caſe * * a Serial der of 


Court ſhould be obtained, as an injundion'to ſtay proceedings 


at law, or for the preſervation of property in diſpute during the 


pending of the Suit, the prayer for ſuch order is uſually inſerted 


immediately before this for the ſubpana, It varies, of courſe, 
according to the purpoſe it is intended to anſwer ; if it be. to 
ſtay an acdion at law, it may be thus : 


May it pleaſe your Lord/hip to grant unto your 8 
bis Majeſty's ml gracious Writ e  Injun&ion, iſſuing out of, 
and under the ſeal M - this Hon. Court, to reftrain the ſaid 
A. B, from proceeding at Law againſt your Orater, touch- 


—— - 
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directed to the ſaid Edward Willis and Wil- 
liam Willis, and the reſt of the Confederates, 
when diſcovered, thereby commanding them, 
and every of them, at a certain day, and under 
a certain pain, therein 10 be ſpecified, perſonally 
to be and appear before your Lordſhip, in this 
Honourable Court; and then and there to an- 


m_ 


ing the matters aforeſaid ; but alſo his Majefly's moſt gracious 

Writ of Subpena, as above. 

On this part of the Bill it may be further remarked, that if 
the Defendant be a Peer, or Lord of Parliament, before the 


— 


prayer of Subpena a Letter Miſſive is prayed, as 
May i it pleaſe, Ic. to grant unto your Orator your Lordſhip's Las- 


ier Miffive, to be' directed to the ſaid Defendant, the Earl of, 
Ec. defiring him to appear and anſwer your Orator”s ſaid Bill, 
er, in default thereof, his Majeſty's moſt gracious writ of 8 Sub- 


pena, &c. 
Alſo, if an officer of the crown be made Defendant in | his 


official capacity, inſtead of proceſs, the Bill prays that he may 


anſwer the ſaid Bill, on being attended with a copy thereof, - = 
Or if the Plaintiff be apprehenſive that the Defendant may 

avoid his demands by quitting the kingdom, he may pray for 

the writ of ne excat Regno. The form of a writ of IrjunQtion 


. will be given hereafter ; that of ne exeat Regno is as follows: 


Gro the Third, by the grace of God, of Great Britain, France, 
and Ireland, King, Defender of the Faith, Ce. To our Sheriff 
of Middleſex, greeting: Whereas it is repreſented to us in our 

Court of Chancery, on the part of Wade Williams Complain- 
ant, * Alexander S * (among / other 

things) 


nr m rr. 43 
fuer all and ſingular the Premiſes aforeſaid (i ), | 
and to fland to perform and abide ſuch order, di- 
rection, and decree therein, as to your L ordſhip 


ſhall ſeem meet : A nd your Orator ſhall ever 


Prop. . * 
TE A. 883 (2) 


things) that he the id Defendant i is greatly indebted to the 
aid Complainant, and deſigns quickly to go into parts beyond the 
ſeas (as by Oath made on that behalf appears) which tend to 
the great Prejudice and damage of the ſaid Complainant ; T here- 
fore, in order to prevent this injuſtice, we do hereby command you, 
that you do, without delay, cauſe the ſaid Alexander Mills per- - 
ſonally to come before you, and give ſufficient Bail, or ſecurity, in 
tte ſum of { 500. that the ſaid Alexander Mills ill not go, 
or attempt to go, into parts beyond the ſeas, without leave of our 


aid Court; and in caſe the ſaid Alexander Mills h refuſe * 


to give ſuch Bail, or ſecurity, then you are to commit him, the 
ſaid Alexander Mills, to our next priſon, there to be kept in 
ſafe cuſtody until he ſhall do it of his own accord; and when you 
ſhall have talen ſuch ſecurity, you are forthwith to make and re- 
turn a certificate thereof, to us, in our ſaid Court of Chancery, 
diflinaly and plainly, under your ſeal, together with this Writ. 

 Wiineſs ourſlef at Weſtminſter, the day of © 

in the 30th year of our reign. | 

See Obſervations on the granting of this Writ, by Talb. 
Chan, 3 P. Wms. 312 ; and the modern practice of — | 
into ſurety. 2 Har. Prac. 24. 
(1) The following words are omitted in Bills for 8 
and Bills to perpetuate the teflimony of Witneſſes, as ſee poſt. . 
(2) Every Bill (by order of Court) is required to be ſigned - 
by Counſel, that no 8 or improper matter may be 
- preſented 


— 
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FEY, the form we have Heil han 
of à Bill in Equity, the ſtudent may probably 
be- lead to join in the common remark, that 
«© every Bill contains the fame ſtory three 
times told ; But Sir Jobs Mitford judici- 
_ oully obſerves, upon this inſiduous charge, 

that though in the hurry of buſineſs it may be 
difficult-to avoid giving ſome room for ſuch a 
reproach, by too indiſcriminate a uſe of the ſe - 
veral parts of a Bill, on every occaſion, yet, if 
the Bill be prepared with due attention, its ſeve- 
ral parts will be found to be perfedtly diſtin@, . 
and to have their ſeparate and * opera- 8 5 
tion /.“ 


The Bill of which we have given the form 
in the preceding pages, is framed for. the pur- 
2 99 IF rote 
” 485 » / | 
preſented to the Court, Anciently, it is ſaid, the 4 
Telf peruſed the Bill, before it was filed, to ſee whether the 
Petition were orderly and proper, but on account of the increaſe 
and multiplicity of buſineſs, afterwards left it to the honour of 
the Bar. See For. Rom. 91. In the Exchequer, however, 
e eee 
ceſs can iſſu. 
Hud. Chan. 46. 


* 
: * 
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poſe of obtaining a decree of the Court, re- 
ſpecting ſome right demanded by the Flain- 


tiff, and controverted by the Defendant-?; 
and though other Bills are perfectly ſimilar to 
this in their general form, yet they muſt inevit- 
ably, as being exhibited under different cir» 


cumſtances and for different purpoſes, vary 


from each other in certain particulars, it will 


be proper to preſent the reader with the di/- 
- tinguiſhing parts of ſuch other original Bills as 
have moſt generally obtained in practice; and, 
at the ſame time, endeavour to explain to him 
the particular circumſtances under which it 


will be proper that each ſhould be exhibited : 


Thus 


& Bill of INTE RPLADER 


| Is an original Bill, preferred in caſes where 

two perſons claim of a third the fame debt, or k 
the Gyne duty; as if rent be claimed of a 
75 Tenant by two ſeveral perſons, and he be ig- 


moracy 


# See ant, p. 26. See 2 E. Vis. 3io. 
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un to which it is actually i he is en- 


titled to protect himſelf againſt their ſeparate 


claims, by exhibiting againſt them a Bill of In- 
 rerpleader (1); by which, after ſetting forth the 
circumſtances of his caſe, he prays that they 
may be compelled to ſtate their reſpective rights 
to the Court. The form of this Bill differs 
from that we have already given, 180 0 in the 


Prayer, which requires, 


Trar the ſaid Defendants may ſet forth to 


which of them the ſaid rent doth of right be. | 
Tong, or is payable, and may interplead, and 
ſettle and adjuſt their ſaid demands between 
themſelves, your Orator, being willing to pay 
the 


(1) See 1 Eg. Ca. Abr. 80.—2 ibid. 1 13—Bunb. 30 3.— 


2 F. Vez. 310, But it ſhould be obſerved, that in caſes of 
bailment, which is when property has been bailed to a third per- 

ſon by the joint conſent of both the other parties, a Court of 
Eguity has no juriſdiction, as in thoſe caſes interpleader may 
be compelled in a Court of Law: Both Courts, however, act 


upon the ſame principle, with this difference only its appli- 


cation, that whilſt Courts of Law are confined to the fingle caſe 
of Bailment, thoſe of Equity extend to all other caſes to which 
in conſcience and juſtice it ought to be applied. 


* dt 

. 

; . * 0 | . | #5 
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. 
* 
* _- 


the ſaid rent to either of them to whom the ſame 


W - appear of right to be due, being indemni- 


e by the decree of this Honourable Court ; 
and that your Oratar may be at liberty to bring 


the ſaid ſum into this Honourable Court, which 
15 jour Orator doth hereby Mer, and is really to 
do (1), for the benefit of fuch of the ſaid parties 


which ſhall appear to be entitled thereto ; and 


| that 


065) It is eſſential in a Bill of this fort a he Plai cintif 
offer 10 bring the money in queſtion into Court; perſons 
might otherwiſe be induced to inſtitute a ſuit with a view only 
of retaining the longer in their hands the property they may 
have unjuſtly got poſſeſſion of. For a ſimilar reaſon, it is alſo 
required that the Plaintiff annex to his Bill an affidavit, that 
there is no colluſion between him and either of the other par- 


ties. For. Rom. 48—Prac. Reg. 39.—In Erringion v. Execu- 
tors of Knip et al. Bunbury 303. The reporter ſuggeſts a2 
quere, whether an affidavit be neceſſary where private perſons 


only are defendants (the Attorney General being in that caſe a 


defendant : It is not eaſy to imagine by what mode of reaſon. _ 


ing ſuch a doubt could have been ſuggeſted, The principle of 
the rule is, ſurely, as applicable to perſons of a private as to 
thoſe of a public capacity ; and it could hardly occur to the 


' poprejudiced eye of a Court of Equity that his Majeſty's A.. 


torney General ſhould be more liable to the ſeductions of fraud 
and colluſion than perſons of a leſs elevated ſtation. 


— 
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that your Orator may have ſuch further bs | 
. other, relief in the premiſes as to your Lordſhip 
'S Hall ſeem meet, and his caſe may require, Wav - 
IT PLEASE YOUR LORDSHIP fo gragt unte 
you Orator his Majeſty's moft gracious Writ of 
Subpcena (1), Tc. (as ante, p. 41.) and to 
8 | | ftand 


(1) If the parties have actually commenced at action at 
law againſt the plaintiff, he may, previous to prayer of Sub- 
pena, proceed to alk an /njun@ion, as ſee ante p. 41. n. (z). The 
form of this writ (which we ſhall probably not have an op- 
portunity of introducing afterwards) muſt of courſe be ſuited 
to the object it has to effect; as to ſtay waſte, to quit poſſeſ- 
fion, &c. (ſee Hind, Chan. Frac. 583, and ſeq.) That for the 
purpoſe of ſtaying proceedings at law, is as follows: 


Gronxct the Third, by the Grace of God, of Great Britain, 
France, and Ireland, King, Defender of the Faith, and fo 
forth, To C. D. his Counſellors, Attornies, Solicitors, 
and Agents, and every of them greeting. Whereas it has 
been repreſented unto us in our Court of Chancery, on the 
part of A. B. Complainant, that he has lately exhibited his 
Bill of Complaint into our ſaid Court of Chancery againſt you 
the ſaid C. D. Defendant, to be relieved touching the matters 

' therein contained; and that you the ſaid Defendant, being 
ſerved with a writ iſſuing out of our ſaid Court, commanding 
you 1o appear and anſwer the ſaid Bill, have not obeyed the 
fame, but are in contempt to an attachment for not appearing to 
and. anſevering the ſaid Bill, and yet in the meap time you unfuſily, 

as is _— proſecute the ſaid Complainant at law, touching 

| the 
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und fo n wr abide ſuch order, direction, 
and decree therein, as to your Lordſhip ſhall ſeem 
niert, and your Orator will ever pray, &c. 


. l - o 5 . 
* 
E 44 N o If 
- 
— 


the matters in the ſaid Bill complained of WW., e, 1 in 
conſideration of the premiſes, do flrialy enjoin and command you N 
the ſaid C. D. and all and every the perſons before mentioned, g 
under the penalty of two hundred pounds, to be levied on your | 
and every of your lands, goods, and chattels, to our uſe, that 
you, and every of you, do abjolately fe from all farther res | 
ceedings at law againſ! the ſaid Complainant, touching any 9 
of the matters in the ſaid Bill complained of until, you the ſaid | RN | 
| 
| 


Defendant ſtall have fully anſwered the ſaid Bill, cleared your 4 
2 and our ſaid Court ſhall make other order to the con- | 1 is 
' trary : But nevertheleſs, the ſaid Defendant is at liberty to call 2-8 
for a plea and to proceed to trial thereon ; and for yant of a _ mm 
plea, to enter up judgment ; but execution is hereby Hape. Mu- | | 
neſs ourſelf at Weſtminſter this day of in the 
year of our reigh. © 
It ſhould be obſerved, that there is this difference be. 5 
tween the effects of an injunction proceeding from the Court 43 
of Chancery, and the ſame writ iſſuing from the Court of i 
Exchequer: That an injunQtion from the Court of Chan- 
cery will ſtay proceedings only before declaration delivered ; 
the defendant may, therefore, if he has delivered declaration, 
ſtill go on to judgment; though the execution will be ſtayed ; 
Whereas, an injunction from the Court of Exchequer ſtops all | | #2. 
further proceedings, in whatever ſtage the cauſe may be. | \ It q 
In Chancery, if the Defendant againſt whom an injunction - By 
is * be abroad, an affidayit of the truth of the Plain- 
8 uff 9 
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If a ſuit be inſtituted in an inferior Court of 

* Equity; the authority of which is inſufficient to 

make an effectual decree upon the ſubject in 

queſtion, the defendant to ſuch fuit may apply | 

to the ſuperior Courts of Chancery or Exchequer, 

to have the cauſe removed thither * The me- 


thod of doing which i is by exhibiting, in cither 
an. 


Bill CEN TIoRARI. 


This Bill firſt begins to differ materially from 
the form we ſet out with, in the clauſe of juri/- 
difion, where, after having ſtated the proceed- 
ings had in the inferior Court, and its inability 
to render juſtice between the parties, it pro- 

In 


uff ' allegations muſt accompany the Bill. 3 Brow. Chan. 
Ca. 12. 243 as alſo in ſome other ſpecial caſes, ib. 463. In 
the Exchequer this ſeems to be required in all eaſes of injunc- 
tion, whether the Defendant be abroad or not. See Bunb. 
35-2 Brow. 11.—1 Fo. Prac. 256. OR 


8 1c Ca. 31.—1 Chan, Rp, 68,2 i 109.— 
Vers. 178. 


A sr IN Err. 


In TENDER CONSIDERATION whereof, and for as 
much as for want of juriſdiftion in the ſaid Lord 
Mayor and his brethren the Aldermen of the City 
of London over your Orator's witneſſes, your 
Orator is remedilſi there ; and it being agreeable 
to the rules and practice of this Honourable Court, 
upon ſuch neceſſities and defect of juriſdiftion in 
inferior-Courts, for this High and Honourable 
Court to remove the records and proceedings + 
thereof into this Honourable Court, and to proceed 
in this Court upon Ihe ſame, and all other matters 
and things incident thereto, Mav 1T PLEASE 
YOUR LoRDSHIP to grant unto your Orator 4 
_ eorit of Certiorari (1), to be directed to e ſaid 
yr J 


(1) The form of this writ is as follows: 


Gross the Third, by. the Grace of God, of Great Britain, 


France and Ireland, King, Defender of the Faith, Sc. To 
the Mayor and Aldermen of London greeting : We, willing 
for certain cauſes to be certified of and upon a certain Petition or 
Bill of Complaint before you againſt Abraham Pettit and 
Charles Giles, Gent. at the ſuit of Samuel Newland, E/q. 
lately exhibited and now depending, command you that the Pe- 
tition or Bill aforeſaid, with all things touching the ſame, by 
whatfoever other names the parties aforeſaid, or any or cither 
of them, are or is ſet down before us in cur Chancery, truly, 

| fully, 
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Lord Mayorof the City London, and his brethren, 
- the Aldermen of the ſaid City, thereby command- 
ing them, upon the receipt of the ſaid writ, to cer- 
 tify and remove the records of the ſaid cauſe, Ic. 
and all proceedings thereupon, into this Honour- 
able Court, AND that your Orator may be re- | 
 lieved in all and ſingular the premiſes according 
1 20 equity and good conſcience, and that the ſaid 
defendants may ftand to obſerve and perform ſuch 
order and decree therein as to your Lordſhip 
Hall ſeem meet ; and your Orator Hall ever yoo y 
NP &c, 
Another 
* | 
fully, and exadtly, as in your cuſtody they now remain under 
your ſeals, diſtinaly and openly to ſend immediately, and this 
wwrit, that further thereof we may cauſe to be done that whiob, 


of right, ought to be done. Witneſs ourſelf at Weſtminſter, 
the day of r | 


| Sewell Winter. 
Indorſed, „ By the Lord High Chancellor of Great Bi- 


| 5 e ee e. 
In the matter of Abraham Pettit, and another. | 
(1) This Bill, the reader perceives, prays no writ of Sub- 
pena, for the Plaintiff in the Bill of Certiorari being the 
Defendant in the original ſuit below, his only object is 


to y the there; —_— it to the original 
| Plaintiff 
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Another ſpecies of original Bill by which a 
is 


A Bill to pzRPETUATE THE TESTIMONY OF 
| W1TNEssEs (1). 


This Bill is uſed in caſes where there is 
reaſon to fear that the evidence neceſſary to 
ſupport facts which at a future period will 
probably become the ſubject of controverſy 


may 


Plaiatiff to proceed or not, after removal, as he may judge 


Proper. . 

That applications for the removal of cauſes from inferior 
Courts may not be made for the ſole purpoſe of delaying juſtice, 
it is required of the plaintiff, on exhibiting his Bill, to enter 


into a bond to the two ſenior maſters in Chancery, or remem- 


brancer in the Court of Exchequer, in the penalty of 1 00/. to 


be void only in the event of the plaintiff's proving the ſuggeſ- 
tions of his Bill within a limited time after the return of the 


writ. See Prac. Reg. 41. ; 
W * 
(1) To avoid objection to a Bill framed far this purpoſe, 


it ſeems proper to annex an affidavit of the circumſtances by 
which the evidence intended to be perpetuated is in danger 
of being loſt, as being a practice adopted in other caſes of 
Bills which have a tendency to change the juriſdiction of 


a ſubje from a Court of Law to a Court of Equity. Mit. 


ſuit may be inſtituted in our Courts of Equity 
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may be loſt by the death, or abſence from the 
realm, of a material witneſs (1). | 


This Bill, after it has ſet forth the general 
circumſtances of the Plaintiff's caſe, the mat- 
ters reſpecting which he is deſirous of giving 
evidence, ſhewn an intereſt in the ſubject ſuffi - 
cient to entitle him to the aid of the Court? ; 
and alſo an intereſt in the Defendant to con- 
tell the title of the Plaintiff in the ſubje& of Febe 


propoſed 3 „ prays, 


Tnar the ſeveral witneſſes to the faid Indenture | 
(or as the caſe may be) may be examined as 
to 


Phad. 51 ; and ſee 2 Peere Wms. 541.—3 ]. 17.—1 Att. 
450.—3 16. 17, 132, where (particularly in the laſt caſe, 
Dormer v. Forteſcue) this doctrine ſeems to be fully 075g ; 
ſee alſo pe, 56, n. (1). 

(1) This practice is agreeably to the uſage of the Roman 
law in caſes whete ny one foreſaw he might have occaſion for 
proof by witneſſes, and feared they might die before he ſhould 
have occaſion to uſe their teſtimony. See Rep. Temp, Finch 5 
391. Marg. 

a Rep. T. Finch. 391. 

v Mit. Plad. 51. 9 
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MR Subpoena (1), Oc. 
4 Bil of Ducoveny | 


Is a fourth ſpecies of original Bill by which a 
ſuit may be commenced in a Court of Equity: 


Every Bill, except that of Certiorari, may in 
truth be conſidered as 2 Bill of Diſcovery, for 
every Bill ſeeks a diſcloſure of circumſtances 
relative to the Plaintiff's cafe ; but that uſually 


and emphatically diſtinguiſhed by this appellation 


is a Bill . for the diſcovery of facts, reſting in 
the knowledge of the Defendant, or of deeds 
or writings, or other things in his cuſtody or | 


power, and ſeeking no relief i in nen. « 
the ä * 


— 


(i) 4 That your Orator may have ſuch other relief,” &0, 


which the reader recollects preceded the prayer of ſubpena in 


the Bill we have hitherto noticed; and © to ſtand to obſerve 
and abide ſuch order, decree,” &c. which concluded thoſe Bills, 


he perceives are here omitted, the Bill would otherwiſe be de- 


murrable to as praying relief alſo, See 1 Ath. 439.—2 Brow, 


Ch, Ca. 319.—4 ib. 480. 
* My, Phad. 52. 


Fa 
fo the due execution thereof, and the teftimony 
perpetuated, Mar ir PLEASE ron Lon nsr 
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The moſt frequent uſe of this Bill is to aſſiſt 


the juriſdiction of Courts of Common Law, 


which have no power to compel the production 
of deeds, &c. or any diſcovery from the Defen- 
dant himſelf*. WET 9 Ugg" 


A Bill of this nature, after ſetting forth the 
matter concerning which a diſcovery is ſought, 
the intereſt of the ſeveral parties in the ſubject, 
and the Plaintiff's right to the Ry want-. 


ed, prays, 


Tur the ſaid Defendant may produce the ſaid 
ſettlement, or ſet forth the ſame in hæc verba in 
his the ſaid Defendant's anſwer to this your 
Orator”s - Bill of Complaint, May ir PLEASE 

_ Your LogpsHilP 0 * Subpcena (1), c. 
| Theſe 


gee 1 Pex. 205.—2 ibid. 451,—1 Ath. 288.—1 Brow. 
469. A 


(1) See ante p. 55. n. (1); and alſo 2 Brow. Chan. Ca, 
281, 319.—4 ibid. 480 —Agreeably to the principle of the 
rule adverted to in a former page, (53, n: 1.) that an affidavit 
is required to accompany a Bill whenever it ſeeks to remove 
the cognizance of a ſuit from a Court of Law, this Bill re- 
quires the affixture of an affidavit, only where it prays, (to- 

E | gether 
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Theſe are the — ſpecies of original Bills 
| exbbiited in our Courts of Equity ( 1); are ſtill, 
however, ſome others, which it might be im- 
proper entirely to omit: As, if a perſon be enti- 


tled to property, of a perſonal nature, after ano- 
ther's death, and has reaſon to apprehend it 


may be deſtroyed by the preſent poſſeſſor, he 


may exhibit a Bill in a Court of Equity to 
öblige the Defendant to guarantee its ſafety by 


ſureties: A Bill for which purpoſe 1 is denomi- 
nn A Bill Quia Timer ?, 


Or, where a perſon has a right which may 
be controverted by a variety of others at 


different | 


gether with the diſcovery) ſuch relief as the Plaintiff would 


be entitled to at law, if the deeds, &c. were in his poſſeſſion. 
See 3 Mt. 132, where this is ſaid to be the conſtant diſtinction. 


See alſo Prec. Chan. 332. The purport of this affidavit muſt | 


be, that they are-not in the cuſtody or power of the plaintiff, 
and that he knows not where they are, unleſs they are in the 
bands of the defendant. 


(1) Other ſpecies of Bills not uſed for the 3 of inſti- 
tuting a ſuit, but which may ariſe incidentally i in its progreſs, 
will be noticed hereafter. 


- 2 gee 1 Chan. Ca. 705 223. — Vern. 190. 273.— 
N 1 Brow. Ch. Ca. 103. 
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different times, and by different actions, 5 AS | 
in diſputes between the tenants of two ſeveral 


. manors reſpeQing a right of commonage, &c. 


he may apply to a Court of Equity by a Bill 


which is called 4 Bill of Peace ; and the Court, 
to prevent a multiplicity of ſuits, will direct an 


iſſue to determine the right; for © there would 


be no end of bringing actions of treſpaſs, ſince 


each action would determine only the particu- 
lar right in queſtion between the plaintiff and 


defendant,” per Hardwicke Chancellor. 


We began our enquiries with a ſuit inſti- 
tuted on the behalf of a ſubject, which, we 
have ſeen, is commenced by BILL, exhibited 
in the name of the party complainant ; but 
if the ſame ſuit be inſtituted on behalf of the 
Crown, or of thoſe whoſe rights are entruſted 
to its protection, it is commenced by In- 


. FORMATION, exhibited in the name of the 


King's Attorney or Solicitor General, as his Ma- 
jeſty's repreſentative, This, as we have be- 
| fore 


*1 Altk. 282 : ſee alſo ib. 284, and 1 Fern. 22, 266, 308.— 


A SUIT ix r0rrv. 39 
fore . differs from a Bill little other- 


ſkeleton we hal here give. 


- 


To the Right Honourable, ie. | 


INFORMING, ſbeweth unto your Lordſhip Sir Shaw: | 


ander Scott, Knt. His Maje/ty's Attorney Ge- 


 neral (i). That, &c. and bis Majeſty's ſaid 


| Attorney General (a). further ſhrweth, &c. But 
RE = : Now 


* Antep. 25. with | 

(1) If the matters in litigation do not concern the im- 
mediate rights of the Crown itſelf, but only thoſe which are 
entruſted to its care, the officers depend on the relation of the 
parties at whoſe inſtance the ſuit is commenced, in which 
caſe „at and by the relation of Gabriel Shaddech, rector of 


the pariſh of Shefford, in the county of Warwick, and of 


William Mills and Jobn Pye, Churchwardens of the ſame pa- 
riſh, on behalf of themſelves and the reſt of the pariſhioners 
and inhabitants of the ſaid pariſh,” {or as the caſe may be) is 

inſerted here, Sometimes indeed, though the ſubje& of the 
| ſuit do include the immediate rights of the Crown, a nominal 


relator is, out of tenderneſs to the Defendant, inſerted in the 


information to ſuſtain the coſts (the king paying no'coſts) ſhould 
the ſuit have been improperly commenced ; and this practice is 
univerſally recommended by the Courts. See Prec. Chan. 13, 
I Fern. 271, 370.— Mit. Plead. 23. n. (e). 


(2) * By the relation A if there be a relator named 


in * Bill. 


PL 


- wiſe than in its name; as will appear by the 
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60 A TREATISE OF 
now ſo it is, He. In confideration (1) whereof, 

| Sc. To the end therefore, &c. preciſely: as in 
the Bill we originally 5 


The Bill or Information being duly prepar- 
ed, figned by Counſel, and fairly engroſſed up- 
on parchment, it is depoſited in the office of 
the Six CLERKS, if exhibited in Chancery, or 
if in the Excyeques, amongſt the records of 
that Court, there to remain in perpetuam rei 
memoriam ; and this is termed fling a Bill in 
Equity. The next ſtep in the progreſs of the 
ſuit is the defendant's appearance. 


— 


'Or 


) 15 s obſervable, that in all the forms of /nformations to 
be met with in the books, the epithet'TExDER, annexed to 
CONSIDERATION in Bills, is inyariable omitted. | 

* As ſee ante P. 37. 
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* 


Or APPEARANCE ro A SUIT IN Equity. 


UPON the Complainant's Bill being filed 


in the manner we have juſt mentioned, the 
writ of Subpena (1) iflues out of the Law fide 
of the Court, requiring the Defendant (as 
_ prayed in the Bill 15 to appear and anſwer the 


charges 


(i) This writ anſwers to the Citatio certie de canfir in the 


Civil Law (ſee Gib. Cod. T. xliv. c. 2.). It was firſt applied 
to the purpoſe of compelling an appearance to a Suit in Equity 


in the reign of Richard II. when Biſbop Waltham, then 


Chancellor, appears to have adopted it ia purſuance of flat. 
Weſt. ii. c. 24. which (to prevent the multiplicity of peti- 
tions to Parliament for the formation of writs adapted to 
ſuch new caſes as were daily ariſing) enacted that ** quoties- 
| cungue de cætero evenerit in Cancellaria, quod in uno caſu repe« 


ritur breve, et in conſimili caſu cadente ſub eodem jure, & fimili 
| indigente remedio, non reperitur, concordent clerici de Cancellaria 


in brevi faciendo.” This writ was always vehemently op- 
poſed by the Courts of Common Law ; and having ſome- 
times, it ſeems, been iſſued upon groundleſs allegations, it was 
enacted by 15 Hen, VI. c. 4. at the inſtigation of the Com- 
mons, that no Writ of Subpœna ſhould be granted in future till 
ſurety had been found to anſwer to the party aggrieved for 
his damages and expences, in caſe the Plaintiff failed to 


make good the charges in his Bill. This ſecurity, how- 


ever, has long fallen into diſuſe, (a matter there is frequently 
reaſon to lament, and is now required only in cafes where 
| r | / the 
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charges alleged againſt him. The form of this 
writ, in cho Bae is as follows: * 


Subpena to APPEAR and ANSWER in CHAN- 


CERY., 


\ 


Groos the Third, by the Grace of Gop, of Great 


Britain, France, and Ireland, King( 1), Defen- 


the Tina either reds abroad, or is likely ſoon to quit the 
kingdom. 

A cuſtom TT 
ancient practice) of iſſuing the Subperna before the Bill had 
been filed : this gave riſe to the ſtatute of 3 and 4 Ann, c. 16. 
by which it is provided, that ** no Subpeha, or any other proceſs 
for appearance do iflue out of any Court of Equity till after the 


as a ſtill further check on this practice, it remains an order of 
the Court of Chancery, that all Bills there filed ſhall be dated 
on the day they are brought into the Six Clerks office.” It 
is to be obſerved, however, that neither the fatute nor order 
have entirely put a ſtop to this mode of proceeding, * it 
is always done at the riſk of coſts. | 


(1) As theſe ſeveral titles were "WD introduced 


into our legal proceedings at the times when each was 


_ repletively aſſumed by the ſoyereign, the two firſt in right 


Bill be filed with the proper officer in the reſpective Courts of 
Equity, (except only in caſes of injunctions to ſtay waſte or pro- 

5 ceedings at law, in which caſes, therefore, it may ſtill be done) 
and a certificate thereof granted by the proper officer ;”” and 


rr m BOLT: 08 


tee of the Faith and ſo forth (1), To Edward 


Willis and William Willis (2) greeting, for 


certain cauſes offered before us in our Chancery, 
doe command, and ftriftly enjoin, you, that l _ 


all other matters afide, and notwith/tanding any 
| "excuſe, you and each of | you perſonally be and 


of conqueſt, and the laft at the gracious requeſt of his Holi- 


neſs Leo X, it is preſumed that an addition will now again 
eee, introduction of « _— * 


(o) Vu. Dike 1 and Arch 
Treaſurer and Elector of the Holy Roman Empire. 


(2) Tes Dekade dilly (of wich u nas and ths wis 


together are deemed one) are in Chancery allowed to be inſerted 


in the ſame Subpcena ; the reaſons for which, as given by Ci. 
bert (For. Rom. 39,) are, that * the Plaintiff may not put in 


an abundance of Defendants, in order to terrify and vex 
them, and that miſtakes may not be made in tranſcribing a 
multitude of names in the label” Reaſons which, though 
adopted by fubſequent writers, the reader may probably 


think fomewhat trivial. It is in truth difficult to account 


for all the mini of this fort which pervade our legal proceed- 
ings; few of them, probably, are ſanctioned by any other 


reaſon than this, that as ſome rule muſt neceſſarilybe purſued, it 


was in moſt caſes thought better to adopt that which happen- 


ed to prevail at the time, than eftabliſh a new one. In the pre- 


ſent inſtance, the revenue might poſſibly have been adverted 


. 
4 
N 1 * PM ' 7 
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appear before us (1), in our ſaid Chancery, onthe 
aa nent, (or immediately 
on the receipt of this Writ) (2) whereſcever 


it hall then be (5 ), to anſwer concerning thoſe 
| things 


(1) The reader will recolle& that equitable cauſes were ori- 
ginally determined by the Ning in Council. 


(2) The return of a Subpana may be either ordinary or 
extraordinary : The ordinary return is always on ſome day 
certain in Term (that is to ſay, one of the common return 
days). The vacations having, at the original conſtitution 
of the terms, been appropriated, thoſe of Hilary, Eafter, and 
Michaelmas, for the duties of devotion, preparatory to the 
feſtivals of Lent, Whuſuntide, and. Chriflmas, and that of 
Trinity for the purpoſe of collecting in the produce of the 
earth : but the extraordinary retutn, which is ſo called becauſe 
it can be had only by application to the Court, grounded on 
an affidavit of the Defendant's reſiding within ten miles from 
London, may be on any day in vacation, perſons reſiding within 
that diſtance of the Court being able, it was ſuppoſed, to leave 
and return to their avocations without any material inconveni- 
ence : And in thoſe circumſtances, if expedition be required, 
it may (agreeably. to the rules of the Canon Law) be made 
returnable immediately, which always ſuppoſes great urgency ; ; 
but no Subpena can be made returnable immediately in Term, 
becauſe every day being then a day of appearance, no ſuch ex- 
traordinary expedition can be neceſſary. See Gil. 28, 38, in 
Author Gail. and Sel. Gloſe. e. 14. Allo Har. Prac. 125 
Hind. 78. | 


(3) The Court of Chancery, like the Courts of 6 
Law, having originally been ambulatory, and followed the 
an of the. King. 


A SUIT m0 2g017y. 5 6 


ils which ſhall be then and there objefted „% 
you, and to do farther, and receive, what our 
| ſaid Court ſhall have confdered i in this bebalſ, 
if and this you may in no wiſe omit under the pe- 
nalty (1) of one hundred pounds, and have there 
this N. rit. » Witneſs ourſelf at Weſtminſter, the 
= av in tbe 33d year of our 
\ reigh. , 
N 3 CounTexar. 
Indorſed " 5 the þ Gian: to anſwer a at the fi 1 
_— Willis et al.” . 


, o 


- 


And upon the label (2)— © 75 Edward Willis, 


to appear in Chancery, returnable the day 


EO oi det as at the ſuit o James Willis 
et al.“ (3) A l | ; my 54 | 2 ; 


00 At the time this Writ Was > as all judicial proceſs 
ran in the Latin tongue. This part of the Writ baviog been 


then expreſſed by the words Sub oa wm to re. | 


4 lent name af dens. 


(2) The label, the reader perceiyes, is an abſtrie, as it 
were, of the Subpcena, as it relates to each Defendant : it is 
written _ a ſlip of ' parchment, | and annexed to the Writ. 


(3) Where there are more Plaintiffs than one, it is uſual 


to indorſe the Writ in * manner; which is held to be 
| lufficient 


- 


Pl 


\ 


| that which was ambulatory; ſee Far, Rom. 43. But the prac- 
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An Exchequer Subpena differs formewbat 
— Fram this, ant ne fans. | 


sure to APPEAR and ANSWER in n the Lienz 
QURR- 


Gearge the Third, Se. To Edward Willis and 


William Willis (1), greeting, aue commgnd and 25 


Atrietiy enjoin you, that all excuſes apart you 
appear before the Barons of our Exchequer at 
Weſtminſter, on the day , (or 
immediately after the return of this our writ.(2) 


10 


ſufficient notice to'the Defendant, as an *. 


the plaintiffs will be an appearance to the reſt. 
(1) In the Chancery Subpena, we have ſeen, ante p. 63 n. 2, 


| that the number of defendants permitted to be inſerted in one 


aſt EN to three ; in this of the Exchequer four are 
allowed. . 


(2) The. ring of ths Coen of Chancery withia which | 


the Sulpena is allowed to be returnable immediately in the 


vacations, we have ſaid is ten miles; in the Exchequer it 
was formerly fifteen : the reaſon of this difference Gilbert 


aſhgns to be, that as the Chancery was ambalatory with the 


King, and the Court of Exchequer fixed at the receipt at Lon- 


tice ſeems to have been ſince perverted, as the circuit of Sub- 
bens returnable —— in the Exchequer is now only five 
| _ 


Z. „ 3 S RK FS. 


D 
2 


Wo anſver us concerning certain articles then and. 
There on our behalf to be objected againſt vu, 
and this in no wiſe omit, under the penalty 7 

one hundred pounds, which we ſhall cauſe to be 

| levied upon your goods and chattels, lands and 
tenements, to our uſe, if you neglect this our pre- 
ent command. Witneſs the Right Hon: Sir 

| Archibald Macdonald, * en Woltmin- 

ſter, the day of inthe jeu 


4 zur 15 ird. 


4 


7 0 Tr 
By FR Barons, 
Indorſed * Ar the Suro James witt by Ba” 
\ FowLek. | 


Label—«- To Edward Willis, mme in 


the Court of Exchequer at Weſtminſter, 
Va on 


miles, and the ſame muſt iſſue either within the Term, or - 
limited term after it; for in this Court a Subpena returnable 
immediately cannot iſſue in a vacation, except from the laſt 
day of any term, until the end of the ſittings after ſuck term; 
in which caſe, by order of Court made 1721, the Clerles 
are empowered to iſſue proceſs of Subpana returnable iu m. 
diate upon Bills againſt perſons reſiding in, or within uv. 
miles of London, a proper affidavit rss R been N filed 
of ek reſidence, See Fow, Nn 135. 
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NF A 


2 : mediately after the recipe hereof) at the ſuit 
of James Willis: By 1 


King's Remembrancer 's Office. TT 


os 


F But if the defendant be 4 Peer, or Peereſs 


of the realm, or a Lord of Parliament, inſtead | 


of the Writ of Subpena in the-firſt inſtance, a 
letter under the ſignature of the Court, is 
tranſmitted to him, acquainting him of the 
exhibition of the plaintiff's Bill (1/; of 


which an office copy is at the ſame time deli- 


vered to him. This letter is ſtiled a Letter 
98 Miiſive, 


(1) The practice of ſending Letters Miſfive to Peers pre-. 


vious to the proceſs of Subparna, is ſaid to have been firſt in- 
troduced about the 16th year of Elizabeth Lord Bacon, 


Chancellor, appears 'to have been the firſt who adopted this 


polite method of acquainting his order with the proceedings 
- which had been inſtituted againſt them; and it has continued 
ever ſince. See Seld. 154.3,—For. Rom. 65.—Prac. Reg. 
341. It is obſervable, that a ſimilar practice prevailed in the 
Roman Law, where, if the Defendant was perſona ulluſtric, 
vel clariſſima, he was cited in writing as being more reſpectful 
than the uſual mode of citation, obtorto collo. See For. Rom. 
134. . * I. 8 5.476. 


* | 
4 Le 


on the 5 1 day ES next, (or im- 


7 5 rn 
2 SOIT m geirrt: 55 5 


Miff rue, and, in Chancery, Is conceived i in theſe 
rs 17325 | ' 


A LeTTEr Miss1ve in CHAaNGary. | © 


My Lord, 


. 


Ir appears by a Petition a copy f which i it bere- 
with ſent you, that James Willis an infant, has 
- exhibited his Bill in the High Court of Chancery 
_ againſt your Lordſhip, and defires your Meer- 
ance thereto onthe day 3 elt 
Wherefore I do, at his requeſt, 7 according to the 
manner uſed 10 perſons, of your quality) ds deſire 
pour Lordſhip to take knowledge thereof and to 
give orders to thoſe you employ in ſuch matters fer 
your appearance to the ſaid Bill Sas. 


Fam, 
Tour Lordſhip's humble Servant, | 
| : Try RLOW, G 
'To 3 OM Henry | 
Earl ns r 2 ? 


In the Erctoqur the cuſtomary form ix is LY 
fellows: ib : 


A LetTaR 


2% 4 TREATISE or 


ALTEA M1s8vs in the Excuzquer. ; 


To the Right Honow able Henry Earl of Cado- 
Moy it pleaſe your Lordſhip, 
Arran our hearty commendations to your Lordſhip * 
Whereas there is an Engliſh (1) Bill exhibited 
in his Majeſty's Court of Exchequer at Weſt- 
minſter again? your Lordſhip, by James Willis 
en infant : We have therefore thougbt fit to 
| give your Lordſhip notice thereof Ware by theſe 
| our Letters, than by awarding his is Majeſty s 
ordinary proceſs againſt you; whergfore theſe 
are to pray your Lordſhip. to give order for the 
entering of your appearance on the day 
of nurt, and the putting in your an- 
Fever according to the uſual courſe with all con- 
venient ſpeed ; of the which nothing. doubting 


But that our Lordſhip will baus the care and 
8 7 regard | 


ti) A Bill in Equity is filed an Engk/A Bill, in cootradif. | 
tinction to Bills and other proceedings in Courts.of Law, 
which were formerly in the Latin or Norman French tongyet- 


Sw, 


A tert in Wire. N 


regard which thereunto 1 we ve bid 
your Lordſhip heartily farewell. © 


Dur ee very loving friends, 


# 


ARCH. MACDONALD, g 1 il | I 
_—— Tonis. „ I 
wanne, the fe day of July, 1794. = 
It isto bs obſerved, W chat thick: La f 1 - 
| ters Miſſive are no proctſs of the court (1), but I 
mere complimentary notices, which the defendant | i 
may attend to or not at his pleaſure. If he ap- zl 
| pear, it is well, but if not, a Subpena mult be 1 
ifued againſt him, as in common caſes (2). il 
The Sulpena having been properly ſerved 1 
| " ,,*, on) if 
q ms 
(1) Bur though a Letter Miſtre is an pro, it is held to al 
giye priority of ſuit to the plant who We Bt See 18 


—_— 
Ve 


Bund. 124. 
(2) The reaſon of is ballin 3 0 
caſe of inattention to the Letter Miſhve, is, that all ſubſe- 
quent proceedings to compel an appearance, are ſo many pro- 
ceſſes of contemp?, founded on a diſregard of the Seal of the 
Court: They cannot, therefore, be awarded on diſobedience 


to a Letter Miſkve only, which, being a mere ex of ha notice, | 
can induce no ſuch contempt. 
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4. F TREATISE or 


on the defendant (1), he. is 3 to ap- 
par ( and anſwer the charges alledged 
Lana 


(1) The method preſcribed by the practice of the Courts 
for the ſervice of the Subpena, is by leaving the body of the 
Writ, if there be but one defendant, Either with the party him- 
ſelf, or at his uſual place of reſidence; but if there be more 
than one defendant, the label only of the writ is given to thoſe 
who are firſt ſerved, and the body reſerved for the laſt deſen. 
dant ; the reaſon of this is, that the body of the vrit may be 
| ſhewn to the ſeveral other defendants to whom the Jabels are 

given, as they are not obliged to pay obedience to the label, 
unleſs the writ itſelf, under the ſeal of the Court, be at the 
ſame time ſhewn' them. If the defendant be a member of 
parliament, it is the practice to accompany the Subpena with a 
copy of the bill, which muſt be ſigned by one of we Six Clerks 
of the Court. 

N. B. Service on the wife. is, in theſe caſes, held to be Fo 
- ficient notice to the huſband, they being deemed in law but 
one perſon. Barlow v. Baker, Cary 716.— Pilgrime v."Read, 
ibid. 111. In Fot. Rom. 41. there is a quere, whether ſuch 
ſervice, though good in the Zxcheguer, be ſufficient in Chan- 
cery. But there ſeems to be no room for ſuch a doubt; the 
practice of both courts is in this reſpect the ſame, and the au- 

| thorities here referred to are both in Chancery. | 

(2) Anciently the mode of appearance (agreeably to. the 
word itſelf) was by the defendant's actual attendance in 
Court, where, in ſome caſes, he was to appoint a reſpon/alis, 
or attorney, in open Court before the juſtices ; and in thoſe _ 
cafes no attorney could be receiyed but who was ſo ap- 

' | +» « Pointed: 


—ä—ä 


againſt bim by the plaintiff 8 Bill, within the. 


time w by the courſe of the Court (1); "TY 


4 | : or 
. — — 
Fi +5 p * $* 
* 23 N 
; - 3 5 


OS 


pointed: in other caſes the attorney was appointed by 


. writ, or letters patent under the great ſeal, commanding 
the juſtices to admit the perſon therein named to act as the 
party's. attorney in ſuch particular cauſe : as, Rex Fice- 
comiti Salutem ; Scias quod N. poſuit coram me N. loco ſuo ad 

crandum vel perdendum pro eo in placito Tc. guod oft inter eum 
| 7. de una caracata terre in villa, c. et ideo tibi pracipio quo 


pradidum N. loco iffius N. in placits illo recipias ad luer audum vel 
| perdendum pra ea, Fe, and if ſuch writ or letters could not be 


obtained, the party was obliged to appear perſonally in Court, 


de die in diem, till his Suit was determined; but, by fat. 


Maß. 2. (13 Ed. I. c. 10.) general attoruies, appointed for 
the purpoſe of conducting any Sit or other matter indefinitely, 
appear to have been allowed of; and, in the zcth year of 


the ſame king, the chief juſtice and his fellow juſtices, were 


eſpecially require to appoint from every county, attornatos & 
apprenticios qui curiam ſequantur, et ſe de negotiit in eadem curia 
intromittant, et ali non. See Glan. lib. 12. c. 1. 3. 2 Infl. 


378. Gil. C. P. 32. 1 Reev. Hiſt. 169. 2:16. 284. The 


preſent eaſy and convenient method of conducting Suits by at- 


torney, gradually obtained by the indulgence of ſucceſlive le- 


giſlatures, founded on the perpetual advancement of ſcience 
and trade, and the conſequent refinement in manners. 


(˖1) This, in Chancery, is now four days after the Wa E 


of the Subpena, if the defendant reſide within 20 miles of 


London, and eight days if above that diſtance; and tbat 
whether it be returnable immediately) or otherwiſe. See 


1 . Trac. 220. But, in the Exchequer, if the Subpcena be 


_ returnable | 


we 
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or ä proceffes will be cwrted 
againſt him for contempt, in neglecting the 
requiſition of the Subpxna. The firſt of theſe 
proceſſes is an Attachment, which is in the na- 
Me” rn OY ture 


returnable immediately, the defendant muſt appear on the 
next day after the return; upon the ſceom day after pro: 
cela returnable on a day certain ; and on the fourth day after 
every common proceſs. See 1 Fow. Prac. 214. In the civil 
law, after ſervice of the citation, the defendant was allowed 
fo much time, in which to appear, as © ad lotum citdtum 
commod:; venire poſſes.” which was reckoned by days journeys 
of 20 miles each; and from hence the firſt rule in Chancery 
was, that if the defendant reſided within 20 miles of 
town, he was to appear in four days after ſervice of the | 
Sabpena, (three days being allowed him to prepare him- 
ſelf for his journey) and theſe anſwered to the dies perendini 
of the Roman law, and the guatuor dies poff of our own Com- 
mon Law; but if he lived within 10 miles of the court, 
ben the citation, as with us, was immedidte, he was to ap- 
| 'pear within to days, that beipg conſidered by the Civil 
Law and Chancery, as an iminediate citation, which was ſhor- 
| tened by one half; but, in the Exchequer, two days only 
were allowed in the firft caſe, and when the return was im- 
mediate, the defendant's appearance was required on the very 
| next day after proceſs. See For. Rom. 29 and 30. The reaſon 
of more expedition being required in the Exchequer than in 
Charicery, appears to have been that as the Court of Exche- 
quer was originally inſtituted for the ſole purpoſe of recovering 
_ dues belonging to the Crown, the high prerogative of thbſe 
times expected a more prompt odediadee than was required | in 
common caſes. 


A 
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ane a Capias at Common Lake 197 and is 


directed to the Sheriff, commanding him to 


attach, or take up the perſon of the defendant, 
| eee into WES) hs 


| The form of 0 this writ, in Chaney, is as . 


fades; . 


* 


. 
Roman law, which followed the primum & ſecundune decretum 


upon a citation from a 'M{cheian, and immediately after the 


citation itſelf from the Prince. The Subpena being with us 
the citation from the. prince, the defendant is immediately 


contumax, on diſobedience ; the attachment, therefore, or ap» 
prehenfio realis, follows. It differs from the capias at Common 


Law in this, that upon a chi corpus, returned oh a'Capiar, the 
| Sheriff'is obliged aftually to produce the body of the defendant 
in Court, or be is liable to be amerced under flat. Ve. 2. e. 


| 39. but in an attachment it is ſufficient if he detain the de | 


fendant in cuſtody till compliance. The words of the attach. 
ment being only “ quod habeas jus corpps ad reſpondendum, 
and not as in the Capias, © quad habeas corpus eus coram nobis 


ad reſpondendum. The reaſon of which might be, that as the 
purpoſe of the attachment was merely to puniſh the defendant | 


for his contempt, its end way thought to be ſufficiently an- 
ſwered by his impriſonment, See For. Rom. 82. This dif- 


ference in the original wording of the two Writs ſeems to have 


been overlooked in the modern tranllation. 
(2) Sev . 5. 79+0; (1). 
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oy ATTACHMENT. in Cnanceny. 8811 


Gro the Third, bythe Ft of Gon, of Great 
Britain, France, and Ireland, King, Defen- 
der of i the Faith and ſa forth. 


To the Sheriff of Wiltſhire (1), greeting : we 
command you to attach Edward Willis, % as 
io have him before us, in our Court of Chancery, 

_ hereſoever tbe ſaid. Court ſhall then be, there 

| is anſauer to us (a), ar well touching a contempt, 

| which be, - it i alledg/d, hath committed 

Saint us, as. alſo ſuch, other matters as ſhall be 

. then laid ta hit charge (3); and further to 
" abide Such order as our faid Courg ſhall make 

in his behalf and hereof fail not, and bring 

E -—— + Writ with Jou. | unge our ſelves at Welſt- 

. ö minſter, 


- (1) Ia directing the attachment, regard is to be had to the 

particular juriſdiction of privileged places, as the Cingue Ports, 

Counties Palatine, &c. The reader may find various forms of 
| | De aged mn ro een antlers eta 
0 2 Burt. Pleas. Exch. 18. 
 *(a) See aue p. 75. n. (1). | o 
| (3) Becauſe, though the proceſs of attachment ifſaes for 
= contempt, in not appearing to the Subpena, yet, when the de- 
; 1 fendant is once apprehended, he muſt anſwer to the bill, as well 
| | as clear his contempt. 


A SUIT N EQUITY. 77 
minſter, the, day / (̃.0 ), in 
the 3oth year of our rein. 5 

; : * ARDEN. 
WxrER, 


ONS 4 35 


Endorſed 2 "do's the Court, at the Suit f James | 
Willis, 2 want of appearance, 7 or anſwer. ) 15 . 


Label; > the Sheriff f Wiltſhire. In attach- | 
ment againſt Edward Willis for not appearing 
at the ſuit of ev Willis F returnable in, Gre. : 


95 (2). * | . | 4 


In the Exchequer it is thus: 


£7 + . - —_—_— > 


An ATTACHMENT in 2 the Feng: 
A. | 


Groot the Third, eee. To'the Sherif of Ni Wilts, 
greeting : We command you that you omit not, by 2: 
3, ron 7 any liberty con enter the ſame, and at» 


* 


bY 


2 
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— "hen 


| - „ | 
(1 & 2) By the courſe of the court there are to be 15 days | 


between the ge and return of the attachment (as alſo of every 

other proceſs of contempt) and theſe 15 days are to be inclu- $f 
five of the day of return, and excluſive of the day of the fe. | 
But if the defendant refide within 10 miles of London, it may, 
on motion to the Chancellor, or petitiog to the, Maſter of- the 
* be made returnable W | 


- 
= 


78 4 TREATISE Of 
tach Edward Willis( 1), by his body, whereſorver 
you ſhall find him in your bailkwick ; and him 
ſafely and ſecurely keep, ſo that you may have him 
before the Barons of our Exchequer, at Weſt» 
minſter, onthe - day of ta) 
next, to anſwer us concerning divers treſpaſſes, 
contempts, and offences, by him lately done and 

_ Commitied ;* and that you then have there this 
_ Fri. Witneſe the Right Hon. Sir Archibald 
Macdonald, Kur. as Weſtminſter, the day 
of | (3), inthe 3 fl. year of our reign. 
By affidgvit (4), and by the Barons. - 

: e any Exaor. 


Indotſed & af the ſuit of James willis, era 


of appearance.” 8 
Upon 


(i) By order of Court no more than four defendants are 
to be inſerted in one writ. | : 
(2 & 3) This attachment muſt be teſted and made returna- 


ble in Term. In all proceſſes of contempt, in the Exchequer, 


it is requiſite, by rule of Court, that there ſhould be in Landas 
and Middleſex and other places within 15 miles. of the Court, 


* Gx days between the zfle and return of the writ; and in all 
other counties, within 60 miles of London, 15 days, unleſs 
an immediate return be obtained by expreſs. application to the 
Court. See 1 Fow. Prac. 147 

(4) Viz. Afidarit of the ſervice of Subpena, 


A. abr. m BQUITY. 79 


Upon theſs writs che ſherif. returns either 
cepi corpus, I have taken the Defendant, or 
nan eſt inventus, he is not to be found. If the 
| Defendant be apprehended (1), he is detained oF 
in cuſtocdy till be enter his appearance, and pur 
in bis anſwer. ta the Complaipapt's Bill; or, 
on refuſal, an habeas corpus is awarded, com- 
manding the ſheriff. to bring him into Court, 
or a Meſſenger of the Court is diſpatched) on 
the purpoſe (2). But in the Exchequer © there | 
| | 18 


+.) It is to be obſerved, that though the attachment iſſues 
againſt all perſons indiſerimiately, yet it is not executed upon | 
the perſons of Peers, and Lords or Members of Parliament, 
thoſe perſons being, for reaſons of policy, privileged from 
_ every ſpecies of arreſt; and the uſe of the attachment iſſuing, | 
is only for the purpaſe of grounding, the ſubſequent proceks.of 
ſequeſtration, as we ſhall ſee hereafter. The ſame may like- 
wiſe be obſerved in reſpect of infants, upon whom the attach- 
ment, though ſealed and entered as in common caſes, is ne: 
ver ſerved ; but an order of Court, founded on the attachy 
ment, is made to bring ꝛhe infant into Court where a guardjan 
is appointed to defend his ſuit. | 


(2) The ſheriff having gone to is 
ty when he has taken the defendant, he cannot remove him 
out of the county without. a ſpecial mandate for that pur- 
pole. See 2 Ath. 5075: 2 Peer WH. 301. 2 Brow. Chan. Ca. 
181. The practice of moviog for a meſſenger was formerly 
| - confined | 
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452 rule given of four days to bring i in the 


body, that the defendant may do it at his own 


charge if he / pleaſes, by an habeas corpus pur- 
chaſed by himſelf; and if he do not remove 
himſelf within thoſe four days, then a meſ- 
ſenger will be awarded upon motion ; and this 


is by a particular prerogative of the court of 


Exchequer; that the plaintiff, who is the king's 


| debtor, may not be . * 


But if the ſheriff return non e inventus, an 
additional proceſs is awarded againſt the defen- 


dant, an attachment with proclamation, which, be- 
fides the ordinary form of attachment, directs 


the ſheriff to cauſe public proclamations to be 


made throughout the county to ſummon the 


defendant, on his allegiance, perſonally to ap- 
pear and n the e WE punk 


him, b 758 
The 


| confined to the cities of London and Brifol, on account of the 


amerciaments in thoſe places belonging to their reſpective cor- 
porations; but a meſſenger is now ſent indifferently to all 


parts alike. See 1 Vern. I 54+ ibid. 344. 2 At. 507. 


* See For. Rom, 71. d See 3 Blac. Com. 444. 
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An ATTACHMENT with PidoLanaTIoNs in 


 Crancury. 
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Orenbr 31TH, ty the Gritryf Goo, if Gitat 
Britain, France, and Ireland, Xihg, Diftnter | 


ide Faith, We. To tht Shrwiff of Berkftilte, 
greeting: We c:mmitndl you; un our behalf, to 
tauſe public Proclamation #0 be male in all places 


within your buulfwiek, as well within libertits'as 


without, whereſoever you ſhall think it nent ande- 
ment, that Edward Willis do upon his allegi- 
"ante ie doy of 1 8 
perſenally appear before us, in bur Court of 
| Chancery, whereſoevr it ſhall then be; und 
nevertheleſs, in the mean time, if you can 55 | 
the ſaid Edwärd Wiltls, attath bim jo 4. 

have him before ur, in bur aid Court, a ts 
time before e mentioned, there to anfwer, ta Us, as 


well vue bing 4 a ger Se. (81 in the "gh 235 
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$9. [ PREATION OP. 
In the Exchequer the form r the ſame, 


- 
. 2 0. 


An ATTACHMENT with Pao awaTioNs in the 
en 


Grorce sc. To the Sheriff of Berkfhire, greet- 
ing: We command you, that you omit not by rea- 
fon of any liberty, but enter the ſame, and make 

public proclamation in fuch places in your baili- 

wick as you ſhall think moſt convenient, that Ed- 
_ ward Willis do, on pain of his allegiance which 
N be oxpeth to us, perſonally appear before the Barons 
bY of out Exchequer, at Nav e on tbe 

gay of Ad in the mean time, 

omit not by hs; yg any liberty, but that you 
enter the ſame and eech, Te (351 in the ſingle 

dtrachment. a2 ON 

* Should this Writ allo be Ls non ; of; in- 
pentus, and. the defendant ; ſill remain in con- 
tempt, a Commiſſion ton of Kebellion, is awarded | 
2gainſt him for not obeying the king's pro- 
clamations, according to His allegiance: 


85 This 


4 SUIT "IN. rv. 125 83 


es — I 


dant, wherever he may be found within the 
kingdom of Great Britain, © as a rebel and con- 


temner of the king's laws and government, by 


| refuſing to attend his ſoyereign when en. 

to aquired 9225 "yt | 

The form of this writ is nearly the ſame i in both 
Courts, and is as follow: 


y 4 Common of REBELLION in both Coynrs. 


d Gzokoz the 7. bird, by the grace 7 Gad, of e 


Britain, France, and Ireland King, rr of 
2 FVV 


f l. Com. 444. PS 
(1) The reaſon given by Giltert for this as 


— 


rected to commiſſioners under the great ſeal, and not, like 
| the writ of attachment, to the ſheriff, is © That the defendant 


zs a rebel and contemner of the laws, and to be dealt with as 
ſuch; and as the ſheriff cannot be ſüppoſed capable of execute 
ing all the proceſſes directed to him in perſon, it may he jncon- 
venient to truſt ſo great a power with the deputies of his ap- 
pointment; and therefore the court appoints its own commiſ- 
ſioners, who are entruſted to do every thing very carefully, 
and are anſwerable to the court for their . 85 Ter. 


Th 


. This commiſſion. is uſually directed to four 
. — therein named, who are jointly | 
and ſeverally commanded to attach the defen · 
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the Faith, &c. To Bamber Tyler; William 
Fowler, John Miller, and Thomas Porter, 
greeting : Whereas, by public proclamations made 
on our behalf by the ſheriff of Middleſex, in 
divers places of that county, by virtue of our writ 
t hin directed, Edward Willis hath been com- 
manded upon his allegiance to appear before us 

in our court of Chancery, at a certain day, now 
paſt ; ; yet he hath manifeſtly contemned our ſaid 
| ame; therefore we command you jointly 
and ſeverally to attach, or cauſe the ſaid Ed- 
ward Willis to be attached, whereſoever he 
ſhall be found, within our kingdom of Great 
Britain, as a rebel and contemner of our laws, 
fo as to have him, or cauſe him to be, before us in 
our ſaid court, on, Ic. whereſcever it Jhall then 
be ; io anſwer to us, as well touching the ſaid 
contempt, as alſo ſuch maiters as ſhall be then 
| and there obected againſt bim: and further to 
perform and abide ſuch order as our ſaid Court 
Pall make in that behalf + And hereof fail not. 
We alſo hereby ſtrictly command all and ſingular 
Mayors, Sheriffs, Bailiffs, Conflables, and other 
our Meere and loyal Aar and fubjedts, 
ubm 5 
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 whom/acuer, as well within libertiat as without, - 
that they, by all proper means, diligently aid ond 


af ft you, and every one of you, in all things in 


the execution of the premiſes. In teſtimony aubere. 


of we have cauſed theſe aur letters 70 he nade ba. 
tent. Mineſi aue at Weſtmipſter, be 


an in be 34th year of our f 


WINTER. 


A SERJEANT Ar A, 1 


"ts 


e. a ſimilar return of © non ot inven- 


us,” upon the commiſſion of Rebellion, the 


5 diſpatches a Serjeant at Arms (1) in 


ſearch of the defendant : : This is ordered on 


mation 


- 


(a) The Serjeant at Arms is an afficer, of the court of 


Chancery, granted for life, by patent from the king, His 
office is to attend upon the perſon holding the cuſtody.of the 
great ſeal, and to execute the orders of the court againſt thoſe. 


who in any reſpect contemn its juriſdiction. Prac. Reg. 332. 


A ſimilar officer, likewiſe, and under the ſame name, attends. 


upon the equity Ade of the Exchequer. Fow. Prac. hg. 
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motion to the court, grounded on the return 
of the commiſſion of rebellion (1). | 


If the defendant is taken upon any of theſe 
proceſſes, he is committed to the Fleet or 
other priſon till he enter his appearance ac- 
cording to the forms of the court; and alſo 
clears his contempt, by payment of the coſts in- 
curred by his contumacious behaviour. But 

17 


0 1) Tbe preceding proceſſes of attachment and Com- 
miſſion of Rebellion, are iffued as of courſe, without any appli- 

cation for the purpoſe to the court ; becauſe the office from 
which thoſe writs proceed is that in which the appearance of 
the defendant is entered and recorded. The inefficacy of one 
| proceſs, therefore, to bring in the defendant, is a ſofficient 
ſanction for them to iſſue the other. But the Serjeant at 
Arms, being a ſpecial meſſenger of the court, cannot be dif- 
patched without. its expreſs authority; and it muſt appear to 
the court, © that the common minifters of juſtice were not able 
to take the party, before they have recourſe to this extraordinary 
method; for which reaſon, on moving for a Serjeant at Arms, 
the Commiſſion of Rebellion is always produced, and ſhewn 
to the court. See For. Rom. 79—B1. And the reaſon of 
this proceſs being obtained upon motion, is, that there 
is nothing to iſſue under the great ſeal ; ſo that fince there is 
vo proceſs under the ſeal to make it a record of the court, 

there muft be an act of the court to ſend the eh at 


A 


Au l nr. - 
if he likewiſe elude the ſearch of the Serjeant 
at Arms, a Sequeftration iflues (1). This, like 
the commiſſion of rebellion, is -awarded on 
motion, grounded on the return of the Ser- 
jeant{at Arms; and is directed to certain com- 
miſſioners therein named, authoriſing and com- 

manding them to poſſeſs themſelves of all his 
perſonal eſtate whatſoever, and the rents and 
profits of his real eſtates, until | ſatisfaction de 
made of the plaintiff's demands, and tbe court 

Hall further order. 3d MI 
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The form of this Writ, in hors, 5 as 
follows : 


. 


A SEQUEs- 


aN 


a) The Wi of Sequeſtruien, wough FR — | 
proceſs of the courts of equity; was not introduced till the reign 
of Elizabeth, when Sir Nic. Bacon, then Lord Keeper, after 
violent ſtruggles with the Courts of common Jaw, . eſtabliſhed 
its uſe to enferce the execution of the decrees of the court ; and 
it was not till long afterwards, that it was uſed as a meſne pro- 
ceſs of the court. See 1 (J. Ca. 91.—2 i. en. 
58. 421. 

This Writ, though the laf procef * common E 
is the fr againſt Peers, Lords of Parliament, (and their ſer- 
vants) and members of the Houſe of Commons. See ante p. 


795 u. 1). 


& DIAS E OR 


I SEQUESTRATION in CHANCERY: 


Gzorce the Third, &'c. To Samuel Eeghorne, 
Peter Wilkins, Iſaac Jones, Ec. Whereas 
rr Willis, Complainant, exhibited his Bill 
"of Complaint to our Court of Chancery againſt 
Edward Willis and William Willis, Defen« 
© "@anits+ And whereas the ſaid Edward Willis, 
being duly ſerved with a writ iſſuing out 
of our ſaid Court, commanding him under the 
penalty therein mentioned, to appear to and an- 
Heer the ſaid: Bill, has, refuſed ſo to de, and 
thereupon all proceſs of. cantempt has iſſued 
againſt him unto a Serjeant at Arms: And 
rꝛobereas the ſaid Edward Willis, hath of late 
_ abſconded, and ſo concealed himſelf, that the 
: © Serjeant. at Arms hath not been able to find Him, 
. as by thecertificate of the ſaid Serjeant. at Arms 
© appears; Know ye, therefore, that wwe, in con- 
Ader ation of Jour prudence, and. fidelity, have 
© given, and by theſe preſents ah give, 10 you, any 
. three, or two, of you, full power and authgrity 10 


ue . epd 9 lands, zarten. 


A suir u Eur v. WET 


de real oftate whataeuer,, of the ſaid Edward 


Willis, and la tales cala receive, and ſequaſer 
into your hands, not only all the rents and profits 


of the faid meſſuages, lands, tenements, and real 
eftate, but alſo all his goods, chattelt, and 
fe rfanal ęſtats mhatfarvar': and: iber ere, we 
command gu, any three ar two gf yous that you 
do, at certain proper and convenient days and 
hours, ga ta, and enter upon, all the meſſnages, 
lands, tenements, and real eftate of the | ſaid 
Edward Willis and that uu dp calſect, tobe, 
r ang get inio u hands, not only the raum and 
the ſame under ſequeſtration, in your hands,. until 
the ſaid Edward Willis ſhall fun anſiuer the 
cn lainant 't bill, clear his contempte: and out. 
Cid cart malte othar enden to abe comimary (1). 
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(a), A, Sequeſtrayion\binds from the very time gf awarding 
the commiſſion, and not from the time of executing it only ; 
otherwiſe the inferior officer would have TY & non ligand; 


Nanu. Rer:Noving hom Che 1 Per 38. 
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of 


| Witneſ an elf at Weſtminſter, the day 
3 in the 334 year of our rein. 
FIR, . | Anpzx. 


Win rx. 


In the Exthequer, the ſequeſtration differs but 
nde from that in Chancery, and i thus: f 


4 Srepternarin in the baue. 


Geonoe the Third, &c. To Samuel Leghorde, 

Peter Wilkins, and Iſaac Jones. Whereas 

James | Willis bar lately exhibited his Eng- 

bp Bill: of complaint before - the Chancellor 

and Barons of our court of Exchequer, at 

Weſtminſter, again Edward Willis and 

William Willis, defendants ; And whereas 

- the ſaid. Edward Willis, having been duly 

. ſerved with proceſs of Subpena, iſſued out of and 
{ under the ſeal of our ſaid Court, to appear to, 
| and anſwer the ſaid Bill, hath hitherto refuſed 

io appear thereto, and ftands in contempt of our 

* court, all proceſs of contempt having 1 iſſued | 

ay our aid court againſt the ſaid Edward 

Wallis: : 


poſſes all and ſingular the meſſuages, andi, ir- 


4 SST" hr rr. 92 


Wills; And, moreover, our Serjeant at Arms, 
attending our ſuid court, hath made diligent 
fearch after the ſaid Edward Willis, zut Bath 
not been able to find him; as by the certifitate of 
our ſaid Serjeant at Arms manifeftly 2 | 
- Know ye, therefore, that we, truſting to your 
- fidelity, induſtry, and circumſpection, have ap- 
pointed you our commiſſioners ; and, by theſe 
preſents, do give unto you, or any v0 or more of 
you, full power and authority to enter upon and 


nements, and hereditaments, of him tho Jfaid-Ed- - | 
ward Willis, and of taking and ſequeſtering 

_ the Jane; ; and alſo all his perſonal Male, of 
what kind fiever, into the hands Ui you, or any 
' two or more of you; ; and therefore we command 
P you, or any tuo or more of you, that at Joes time 


and place, or or times and Placer, which you, or any ; 
two or more of you, Dall appoint for that pur- > 
poſe, you do aſſemble, go to, and enter upon all 
and ſingular the ſaid meſſuages, lands; tene. 
ments, hereditaments, and premiſes, of him the 
aid Edward Willis; and, from time to time, 
take and ſequeſter the ſame, and the rents and 


. e * 4 
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8 user of 


— thereof; and oiſo all his 58 ere, 
& what kind foewer, into Ihe hands of you, or of 
ay #200 ar more of | yau, until the ſaid Edward 
Willis ball have appeared to the ſaid bill, and 
our ſaid court ſpall have made further order 
therein (1). In Witngſe whereof, wwe have cauſed 
#beſe aur letters to be made pateut. Witneſs, 
II. . Weſtminſter, the day 

| RD? ne 


By order of Court, noe ui me by ond 
Barn, 
be Eur. 


mie Sequeiration is perſonally ſerved on 
the tenants by two of the Commiſſioners, 
which! is conſidered as a ſeizing and ſequeſtering 

c under the authority of the writ. - An order is 
then procured for the tenants to attorn to the 
commiſſioners, who are amenable to the court 
for the rents and Profits. This order i is alſo 
perſonally ſerved. - Would, the execution of 
the 


7 
R ' X 


(x) See the difference between commiſfoners adding under 
a Sequeſtration for want of appearance, and that for want of 
an anſwer. Bunb. 272. 


* 


4 SUIT. IN: rv. = Þ 3 


- "the writ be forcibly obſtructed, a writ of A 
ſſtance may be ſued out, d directed to the ſhe. 
riff of the County, &c. commanding him to 


aſſiſt the ſaid commiſſioners in ſuch EXECP- 
tion. | 


The reader perceives that the ſeveral proce. 


ſes we have been enumerating, as ifluing 
againſt a defendant to compel his appearance 


to the plaintiff 's bill, would be ineffectual 
againſt an aggregate Corporation; which being 


„ inviſible, and exiſting only in intendment 


and conſideration of law , cannot be ſerved 
with any perſonal proceſs. The method, there- 
fore, of inforcing appearance from a Corpora- 

tion, is by a Di/ringas, awarded againſt their | 


lands and tenements, and directed to the ſheriff 


of the county, or place where ſuch corporate | 


body 1 is reſident. 


A Diftringas for this purpoſe, in Chancery, 
runs unn: - 


- e 5 ; A Dis- 


10 Rep. 32. 
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A TREATISE or 


A Dis raNGAs in ChaxcERv. 


Gro the Third, Sc. To the ſheriff of the 
City of London, greeting : We command you 
to make a diftreſs on the lands and tenements, 

good and chaitels, of the Mayor, Commonaliy, 
and Citizens our ſaid City of London, 
within your Bailiwick ; ſo as neither the ſaid 
Mayor, Commonalty, and Citizens, nor any other 

Perſon or perſons for him, may lay his or their 

hands thereon, until our Court of Chancery ſhall - 

make other order. to the contrary ; and, in the 

3 ; mean tine, | you are to anſwer to us for the ſaid | 

.. goods and chattels, and the ſaid rents and pro- 
Fir, of the ſaid lands. ſo that the ſaid Mayor, 
Commonalty, and Citizens, may be compelled to 
appear before us in our ſaid Court of Chancery, 
whereſoever it ſhall then be, there to anſiber to 

us, as well touching a contempt, fc. (as in the 
attachment). Witneſs, e.. 

; SS ARDEN. 

l KO 18 WI VIE. 


In the Exchequer it is as follows : 
ORR MA 7 0 ts 


A SUIT/ IN EQUITY. n 


A DrsTzINGas in the ExchEYU IA. 


George, &c. To the 8 beriff of the City of London, 


» greeting ; We command you that you omit nat, 
By reaſon of any liberty, but enter the ſame, and 


diſtrain the Mayor, Commonalty, and Citizens of 


our ſaid City of London, by all their lands and 


chaitels in your Bailiwick, ſo that they, or any 


| others, by their orders, lay hands on them, unti 


you are otherwiſe commanded by us concerning 


the ſame, and that you anſwer to us the iſſues .of 
the ſaid lands, and have their bodies before the 
Barons of our Exchequer at Weſtminſter, on 
the ; day of next to appear t0 
and anſwer a certain E Engl iſp Bill lately exhibited 
againſt them before the Chancellor and Barons 
| of our ſaid Exchequer, by James Willis 


plaintiff, and that you then have there this ꝛ0rit. 


Witneſs &c. at Weſtminſter, the day 
9 1 . 7 our reign. 


Indarſed At the Suit f J ames Willis by Bill.” 


FowLER. 


After 


Elio r. 
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After which, if the corporation continue in 
_ contempt, there iſſues an alias and a pluries 
Diſtringas (theſe differ from the firſt Dif. 
tringas only by the addition of * as we have 
formerly commanded you” in the alias, and 
as we have many times before commanded 
| you” ip the plurits), and laſtly, the ſequeſtra- 

tion is awarded againſt their lands, &c. as in 
other cafes; with this difference only, that 
when the ſequeſtration is once awarded againſt 
2 corporation, it canhot, as againſt private 
perfons, be Oo on ME their appear- 
ance *. 


5 After order is obtained for a ſequeſtration 
3g4inſt the defendant, the complainant's bill is 
taken pro confeſſo, and a decree made accord- 
Ingly (1); and the fequeſtrators, proceed un- 

e ee e 


1 Prec. Chan. 129.1 Vern. 305. 

(1) As all the proceſſes of contempt which we have 
been adducing, and which at length entitle the Plaintiff 
to a decree pro confeſſo, are founded on the Defendant's 


diſobedience to the Subpena, by abſconding to avoid that 


writ, he might formerly have eluded juſtice ; to remedy 


which it was provided by 5 Geo. 2, c. 25. That where the 
| defendant 


5 : 


A Sur iN £ayiry. va 


ber the controul and authority of the Court, 


actually to ſequeſter the eſtates of tlie Defendant 1 


agreeably to the tenor of the Writ, in or- 
der to make ſatisfaction to tlie Plaintiff for 
the injuries complained of in his Bill. This 
Writ of Sequeſtration, therefore, as Sir Wil- 
liam Blackſtone rematks?, z/ ſince it never iſſues 
till after the Plaintiff has obtained à decree on 
confeſſion, ſeems rather intended to enforce the 


performance of the decree of the Court, than to 


be in the nature of proceſs to bring in the 
Defendant; and it is the only remedy by the 
conſtitution of our Courts. of Equity that a 


Plaintiff has, in caſe the Defendant abſolutely 


refuſe to appear; for unleſs he come in and 
H 15 Ai conteſt 


| Defendant cannot be found to be ſerved with proceſs of 


Subpana, and abſconds, as is believed, to avoid being ſerved 


"therewith, a day ſhall be appointed him by the Court to 


appear to the Plaintiffs Bill, which, being inſerted in the 

London Gazette, read at the pariſh church where che De- 
| fendant laſt refided; and fixed up at the Royal Exchange, 
if the Defendant do not appear on the day appointed, the 
Bill ſhall be taken pro confeſſo ,—A law ſomething ſimilar to 
this compoſed one of the twelve Tables of the Roman 
| Code. 07.9 00 316. | 


3 Com, 444+ 
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conteſt the Suit, the Court b no ie 

to inveſtigate the merits of the ſubjeR, 
e nor can there be any proof againſt an abſent 
perſon.” The benefit of the Sequeſtration 
therefore, which anſwers to the primum decre- 
tum of the Roman Law, and to the quantum 

damificatus, or damages of the Common Law, 
is the only ſatisfaction the Plaintiff can at- 
tain (1). 


ns is Di a wed 
tarily, or upon return of either of the pre- 


ceding proceſſes, appear to the Complainant” 8 
Bill, he is then within a like definite time 


limited 


(1) To obviate the injuſtice which muſt frequently ariſe 
to the Plaintiff from the Defendant's obſtinately refuſing 
to come to iſſue with the Plaintiff reſpecting the matters 
in diſpute, the Roman Law entertained a fi#itiovs con- 
teſtatio litis, which they called a guaf conteſtatio. This 
they ſuppoſed to take place immediately after the procla- 
mation or primum decretum ; upon which, if the Defendant 
neglected to appear, they allowed the Plaintiff to proceed to 
his proof, which if he eſtabliſhed, the ſecundum decretum 
adjudged him, the thing demanded, See For. Rom. 322, 
Gibe. Cod. T. xliv. c. 2, 4. 


1 5 ? : 
| A SUIT IN EQUITY. _ 99 
limited by the practice of the Coutt (1); ta 


* 4 \ 


SY This in both Courts is cight days, excluſive of the 


day of appearance; but if the Defendant cannot complete 


his defence within chat time, the Court, upon application, 
will grant him ſuch further time as may be requiſite : and 


by the indiſcriminate indulgence of the Court he is now in 
all caſes entitled, as of courſe; to the allowance: of three 


applications; the firſt for fix weeks, the ſecond for a month, 
and che third for three weeks, if he reſide beyond the range 
of the Court (which in Chancery is now twenty, though 
formerly but ten miles, and in the Exchequer fifteen) ; and 
if he reſide within thoſe diſtances, the time allowed him on 


each application is a month for the firſt, three weeks for 


the ſecond, and a fortnight for the third; but if he re- 
\ quire ftill further time, the Court will require to be ſatis- 


| fied of the neceſſity of ſuch unuſual indulgence, and gene- 


rally obliges him to enter an Appearance with the Regiſter 
in fix days, « thereby conſenting that the Serjeant at 


Arms attending the Court ſhall go againſt him as in a Com- 


miſſion of Rebellion returned non ef inventus, in caſe he do 
not put in his defence within the time limited by: the or- 
der.“ See For. Rom. 83 Hindi 144. | 


By the ancient Civil Law, vines che libel was ebend 


1 5 to the Judge, a copy was delivered to the Neut, or Defeo- 
dant, who was to make his defence in ten days; if 


he ſuffered this time to elapſe, the edifum primum iſſued 


_ againſt him, and after ten days more, the ediftum /ecun+ | 


| dum; after a further period of ten days, the edifum pe- 


remptorium; and laſtly, if he till held out for the ſpace 
of ten days longer, judgment was given againſt him on de- 


fault; and theſe were called the dilationes, or times to an- 
| 7 M0: RR ſwer ; 
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give in upon oath the matter he has to offer 


in his defence. Of this we are now to enquire. 
Or 


ſwer: But after the eſtabliſhment of provincial judges, the 
dilationes were abolithed, and the Actor or Plaintiff, upon 
citing the Reus, was required to enter into ſurety to end his 
Suit in two months, and at the ſame time to deliver a copy 
of his libel to the Reus, who ſuperſcribed an acknowledg- 
ment of its receipt; after which, he was allowed twenty 
days to deliberate whether he would yield to the Actor's 
demands, or conteſt the Suit: and at the expiration of theſe 
twenty days, if no deferice came in, he was preſumed to 
acquieſce in the Plaintiff's claims, and judgment was given 
accordingly—Nov. 53. c. 3.—Code, lib. 3. Tit. 9. 


But at the inftinuion of our Court of Chancery, hy time 
allowed by the Civil, Law being thought too long, and that 
by the Canon Law (where it was appointed at the diſ- 
cretion of the Judge) too uncertain, the Subpcena or citation 
was at firſt, made returnable on a day certain in Term, which 
| (the whole Term being conſidered as but one day in law) 
gave him the whole of that Term to deliberate ; at the expi- 
ration of which he was to put in his defence: but this being 
found inconvenient and partial, on account of the diffe- 
rent lengths of the ſeveral Terms, and the different periods 
of the Term at which the Subpœna might be ſerved, they 
at length came to the general rule we have mentioned in 


the beginning of our note, See For. Rom. 89. 


A SUIT IN EquITY, 101 


Or Dergnce ro 4 Svir in Equity. 


THE Defendant, having appeared to the 
Plaintiff's Bill,, proceeds to defend himſelf 
| againſt its (allegations. This he may do, ac- 
cording to the nature of his caſe, by Di/- 
claimer, by Demurrer, by Plea, by Anſwer ; ; or, 
laſtly, by Bil exhibired againſt the Plaintiff. 
A 


If the Defendant have no intereſt in the ſub- 
je& concerning which the Bill is exhibited, 
(which is not unfrequently the caſe in reſpect 
to one or other of the various Defendants who 
from an over-abundance of caution are ſome- 
times made parties to a Suit *) he may avoid the 


5 Plaintiff's Bil by 


4 DISCLAIMER, 0 


The technical form of thus ci * bene 
is uſually as follows ; ; 


The 


_ '® See Righardſen v. Hubberr. 1 Anftr. 65. 
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The Diſclaimer of Samuel Dickenſon, one of 
the Defendants. to the Bill of Complaint of 
James Willis, an Infant, by John Willis, 
his Father and next friend, Complainant. 


Tas Defendant faving and reſerving to himſelf 
now, and at all times hereafter, all manner of 
advantage and benefit, of exception and other- 
wiſe, that can or may be had and taten, to the 
many untruths, uncertainties, inſufficiencies, and 
imperfeftions in the ſaid Complainant's ſaid Bill 
of Complaint contained (1), for anſwer thereunto, 
or unto fo mich and ſuch part thereof os is mate- 

rial for this Defendant to make anſwer unto, he 
anſwereth and ſaith, Thar he this Defendant 

dath fully and abſolutely diſclaim (2) all, and 


(1) See poft, p. 115. n, (i). | : 


(2) The form we have bere given is of a Diſclaimer only, 
becauſe that alone is the Defence we are at preſent conſider- 
ing; but it is rightly obſerved by Sir. J. Mitferd, ( Pland. 
Chan. 253. and ſee 1 Afr. 78.) that a Diſclaimer can hardly 
be put in alone, for though the Defendant may have been 
made a party by mere miſtake, having never had an intereſt 
in the ſubject of the Suit, yet as the contrary likewiſe may 


. be 
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+ all manner of right, title, intereſt, and claim 
whatſoever in and to the Legacy of {,.800 in the 


Complainant's ſaid Bill of Complaint mentioned, 


and all other the eftate and effetts of the ſaid 


Thomas Atkyns, deceaſed, in the Jaid Bill of 


Complaint named, and in and to. every part 
| theresf 


de che caſe, and he may formerly have had an intereſt which 


he has fince parted with, the Plaintiff may require the N 
claimer to be accompanied by an Auſeuer, as to whether that 


be the caſe or not; and this is rendered ftill more neceflary 


by the modern form of Bills in Equity, which requires a 
full and particular anſwer of the Defendant, not only as to 
whether the facts be as charged in d Bill, but how other- 


wiſe, and in what particulars they vary therefrom; and, 


conſequently, there is no Diſclaimer alone to be met with in 


any of the books of practice. The form we have given 
- above therefore ſhould, generally 3 be introduced 


by an averment | | 
Tuer the ſaid Defendant doth not know that he this Defendant, 


ro his knowledge or belief, ever had, or did claim, or pretend 


to have or claim, nor doth lie now claim, or pretend to have, 


any right, title, or intereſt of, in, or to the ſaid Legacy of 
£-800, or other the eftates and effect. of the ſaid Thomas At- 
kins, deceaſed, in the ſaid Complainant's Bill ſet forth, or 
any part thereof, either by gift, grant, aſſignment, or other- 
wiſe howſoever, or of, in, or to any other the matters and 
things in the ſaid Complainant's ſaid Bill charged and fot © 
ferth ; nor did this Defendant ever, nor now doth, intermed. 
dle or concern himſelf therein or thereabout, or in or about © 


any part thereof, in any manner howſfoever : Arn this De. 


Fendant doth di iſclaim, Oc. 


/ 


* 
. 
[ 
| 
[ 
7 
; 
| 
. 
2 
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thereof ; And D this Defendant doth deny all and 
all manner of unlawful combination and confe- 
 deracy unjuſtly charged a gainſi him in and by 
tie faid Complainant” 3 ſaid Bill of Complaint, 
without that any other matter or thing i in the aid 
Complainant s ſaid Bill of Complaint contained 
material or neceſſary for this Defendant to make 
anſwer unto, and not herein and hereby well and 
ſufficiently anſwered unto, confe ſed, or avoided, 
traverſed, or denied, is true; all which matters 
and things this Defendant is ready to aver, 
maintain, ond prove, as this Honourable Court 
ſaall award, and Yumbly prays to be hence di ſe 
miſſed, with his reaſonable coſts and charges in 


this behalf mf wrongfuly fuftained (1 (1 ). 


If there appear on the face of the Com- 
plainant 8 Bil (2) any defects or objections 
which my be offered in bar of the Plaintiff 8 

. : Suit; 

(i) See 29h, p. 121. n. (1). | 

(2) It is efſential, in order to pn the ſpecies of be- | 
fence we are going to ſpeak of, that the objection be appa- 
rent upon inſpection of the Bill itſelf; for if it be founded 

on matter dekots the Bill, it muſt be offered by way of Plea; | 
rene 109. * ; 
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Suit; as if the Bill be fo PR Pour” Fu 
ficient to ground a definitive decree upon; the 
_ Plaintiff appear by his own ſtatement to haye 
no intereſt i in the ſubject of the Suit®; the Bill 
require a diſcovery which would ſubject the 
Defendant to a penalty or forfeiture (1), or if 
any other objectionable matter appear on the 


face of the Bill (2), ſuch objections may be of- 
fered to the Court by Demurrer. 


FE EA. A Dx- 
* Rep. Tem. Finch $2. NT F. Vez. 449, 
d 2 Ait. 210. 2 Anfr. 478. 


= Brownſword v. Edwards, 2 Fas 243, Oliver v. as 
word, et al. 1 Anſtr. 82, City of London v. Ainſley, ib. 158. 
But in theſe caſes he may, without demurring (or pleading) - 
- to the Bill, inſiſt upon the ſame matter on ee, See 
Pal, and 3 Brown. Cl. Ca. 38. | 
(2) The principal of theſe caſes are collefed and eben 
to, Mir. Plead. g7 et ſeq. and 148 ct ſeg. See alſo 2 Brow, Ch. + 
Ca. 319.4 ib. 11. 480.—2 F. Vez. 97. 459-—2 Anftr. 543- 
A want of juriſdiction is generally beld to be goad cauſe of 
Demurrer, and is fo ſtated to be by Sir F. Mitfatd, (Plead. . 
Chan, 102.) and fee 1 F. Vex. 372 hut in Roberdeau v. 
cus er Us. 1 28 543. it was ſaid by Hardw. Chap. that 
the Defendant * ſhould not have demurred for want of ju- 
| riſdiction, for a Demurrer i is always i in bar, and goes to the 
merits of the caſe, and therefore it is informal and impro- 
per in that reſpect, for he ſhould have pleaded to the juriſ- 
diction. + Demurrers, however, are now univerſally allow- 
ed 


1 
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A DuukRER, 


For the reaſons therein given, demands the 
judgment of the Court, whether the Defen- 
dant can be compelled to anſwer the Plaintiff's 3 


Bill (1), and | is yy in the AP form : 


The 1 and ſeveral Demurrer of Edward 
Willis, and William Willis, wo of rhe 
| Defen- 


ed to lie to the juriſdiftion of the Court, and ſeemingly with 
good reaſon; for it can ſeldom happen [nor perhaps ever, 


if the caſe be accurately and explicitly ftated) that it will 
not appear wpex the face of the Bill, whether the caſe be with- 


in the juriſdiction of the Court. 
Bat it is to be obſerved, a of Demurrer 


will not always extend to every ſpecies of original Bill: thus, 
for inſtance, no Demurrer will hold to a Bill of Diſcovery 
for want of Parties, nor, in general, for want of Equity; 
as the Plaintiff in neither caſe ſeeks a decree of the Court, 


See Mit. Plead. 163. des h Davallin er ul. 


2 Anftr. 462, 

| (1) It is here to be obſerved, that in 3 to diſcounte- 
nance the too prevalent practice of offering pleas in bar, 
merely to gain time, the Courts will not receive a Demur- 


rer, (unleſs upon ſpecial grounds) after Attachment with 


Proclamation has iſſued againſt the Defendant for want of 
his appearance or anſwer. For. Rom. 92.—3 Brow. Ch. Ca. 
372. Fo 


ad 
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ö Defendants to the Bill of Complaint of James 
Willis, an Infant, by his Father and next 
Net ann 


Tenn Difendants by Protefpation not conf: fing or 
acknowledging all or any of the matters in and 
Sy the ſaid Bill jet forth and complained of to be 
true in manner and form as the ſame are therein 
and thereby ſet forth and alledged (1), /eve- 


rally fay they are ade ed that there is no mat- * 


ter or thing in the Complainant's ſaid Bill of 


Complaint contained, good and ſufficient in law to 
| a call theſe Defendants to account in this Honour- | 


| able Court for the ſame ; but that there is good 
x cauſe of Demurrer thereunto, and they do demur 
Fhereunto accordingly , and for cauſes Y Demurrer 


N FM” 5 no 


(1) As it — a Defendant weld in no Ty 
deavour to evade the Plaintiff's Bill by Demurrer, when he 
could venture bona fide to deny the truth of its allegations upon 

| oath, it is become an eſtabliſhed rule of judgment in Courts 
of Equity, that every thing to which the demurrer extends is 
true; See 1 ez. 426.—1 F. Vex. 78, 289. 1 Anfr. 1. 


Hence aroſe the practice of introducing the Demurrer by a 


proteſtation againſt the truth of any of the facts alledged by 
che Bill; but it has no weight with the Court, and is entire: 
ly uſeleſs, See poff, p. 115, n. (1), 


9 a 
% * , 
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fay, that the Complainant's ſaid Bill of Complaint, 
in caſe the ſame were true, which theſe Defen- 
ants do in no wiſe admit, contains not any matter 
of Equity whereon this Court can ground any De- 
cree, or give the Complainant any relief or affiſ- 
tance as againſt them theſe Defendants(1): Where- 
fene, and for divers other errors and defects in the 
Complainant s ſaid Bill of Complaint contained, 
and appearing onthe face thereof, theſe Defendants 
do, as aforeſaid, demur in law thereunto, and 
humbly crave the judgment of this Honourable 
Court, whether they are compellable or ought to 
make any anſwer thereunto otherwiſe than as | 
aforeſaid 3 And theſe Defendants humbly pray to 
| Ky. 3 5 e 
#1) It is SL by order of Court, that the Demurrer 
expreſs the grounds upon which it is founded; and in doing 
this it muſt be poſitive, explicit, and certain, leaving no- 
thing to ſuppoſition or inference. See Edſell v. Buchannan, 
2 F. Jex. $3.—Bowman v. Harun, I MW 4, Mud v. * 
cis, ibid 7. g 
If the Demurrer does not goto the whole Bill, it muſt ex- 
preſs to what particular parts it is meant to extend; the 
Court cannot elſe determine upon the validity of the Demur- 


rer without reading the whole Bill. —Per Hard. Chan. 2 Ver. 
451. See alſo Ward, et al. v. D. of Northumberland, a d.2 - 


Axr. 469. 


f I'S: 
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be hence di miſſed with their cofts and charges in 
7 ' this behalf moſt wrong fully fuſtained. | 


A. STAINSBY (1). 


\ 


But if the defects in the Plaintiff's caſe are 
ol ſuch a nature as that, though ſuffcient to 
bar the Plaintiff's Suit, they cannot, or in fact 
do not, appear upon a mere inſpection of the 
Bill, ſuch matter muſt be offered in the ſhape 
of | 


. 7 


A PLEa. | 

This is defined to be a ſpecial anſwer, ſhew- 
ing or relying upon one or more things as a 
cauſe why the Suit ſhould be either diſmiſſ- 
ed, delayed, or barred (2): it does not, like 
a Demurrer, reſt upon facts charged in 
| 5 the 


(1) Every ſpecies of Defence to a Bill in Equity, is re- 
_ quired to be ſigned by Counſel, as evidence of its propriety 
and ſufficiency ; but as a Demurrer alledges no facts, but 
reſts on matters apparent in the Bill, it is not, like an Ang 


ſwer, . in . ths oath of the Defendant. . \ 


(a) Nac. Reg. 273 and ſee Mit. Plead. 177. et ſtq. and 
222, et /eq,—where the principal caſes allowed to be offered 
by way of Plea are cited and referred to. See alſo Bow/er 
v. Walley, 1 Anfr. 161, Cooke v. Tombs, 2 ib. 420, Daubigny 
v. Davallon, ib. 462. Routh v. Peach, ib. 519. | 


| 
| 
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the Plaintif”s Bill, but alledges other facts to 


which the plaintiff may RPG The form of a 
Plea may be thus : 


The joint and ſeveral Plea of Edward Willis 
and William Willis, two of the Defendants 
to the Bill of Complaint of James Willis ar 
Infant, by John Willis, his Father and next 
friend Complainant. 


The ſaid Defendants, by Proteſtation (1), not con- 
feling or acknowledging all or any of the mat- 

ters and things in the Complainant's ſaid Bill 
of Complaint contained to be true in ſuch man- : 


ner and form as the ſamt are therein declared 


and ſet forth, do plead thereunto ; and for 
cauſe 7 Plea ſay 2), that "A and be- 
for | 


_ 


« See Bicknell v. Gough, 3 Ath. _ i 
(1) As the truth of the matters alledged by the cs 


plainant's Bill are underſtood to be admitted by the Defen- 
dant fo far as they are not controverted by the Plea, the 
fame proteſtation is prefixed to this ſpecies of defence, as 
we hgve before ſeen in reſpect to « Doanarrer 3 ſee ante p. 

107. n. (1). 


(2) A plea, like a Demurrer, and for a ſimilar reaſon, if 


it do not eo to the whole Bill, mult mel particularly to 


what 
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fore the ſaid Complainant exhibited bis preſent 
Bill Ul . in this Honourable c ; 


to 


what parts it extends; fee Salkeld v. Science, 2 Vez. 107. 
And every fact and circumſtance effential to render it a 


complete equitable bar, muſt be clearly, diſtinctly, and po- 
fitively averred, that the plaintiff may be enabled to take 


5fſue upon its validity, 3 4th. 70.—1 F. Ver. 393. 
Plea muſt alſo be ſuch as to reduce the matter pleaded to 
a fingle point, and not conſiſt of a variety of circumſtances ; 


for the uſe of a Plea is to ſave time and expence : but if two 


or more fats might be admitted into a plea, it would in fact 
occaſion that very expence and delay which the policy of 


admitting Pleas was intended to prevent. See Chapman v. 
Turner, 1 Ath. 54. and Whitbread v. Brockhurft, 1 Brow. Ch. 


Ca, 417.—Alſo 2 ib. 559.4 ib. 253.—2 F. Yez. 86,— 


And fee Blacket v. Langlands, 1 Anſtr. 14. Ape v. Biſb, ibid 


60. Freeland v. Jones, 2 ibid 407. 

Though the Plea be irregular in its ſhape, yet if it be 
g: od in ſubſtance, the Court will permit it to be amended ; 
but that this indulgence may not be uſed for the purpoſe of 
delay, it will be granted only upon condition that the party 
agree to amend by a very ſhoft day, and that he explain, as 


well how the ſlip happened,” as the nature of the amend- 


ment; Newman v. Vallis, 2 Brow. Ch. Ca. 147—2 F. Vex. 
85, See alſo Pope v. Biſb. 1 Anftr. 60. and Freelang v. Jenes, 
ib, 407. And, for the ſame purpoſe of preventing delay, nei- 
_ ther Plea nor Demurrer will be received after Attachment 
with Proclamation has iflued againft the Defendants and ſo 
too, a Plea muſt be ſet down for argument within eight days 
after it is filed, or it will be preſumed to be abandoned. 3 
Breco. Ch. Ca. 372. 


[ 
r — 200% 
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to wit, on the gth day of February, which was 
in the year i162, the Jaid now Cumploinant, 
together with John Willis his Father, 
| in the ſaid Bill named, did exhibit their 
| Bill of- Complaint in this Honouruble Court 
A againft theſe Defendants for the Same mat- 
ters, and to the ſame effet, and for the like 
relief and purpoſe as the ſaid now Complainant 
doth by his preſent Bill demand and ſet forth; 
to which ſaid firſt Bill of Complaint thefe De- 
' fendants did put in their joint aud ſeveral 
| anſwers ; and the ſaid Complainant thereunto did 
reply, and other proceedings were thereupon 
had; and the ſaid former Bill is fill depend- 
ing in this Honourable Court, and the matters 
thereof undetermined, and therefore theſe De- 
- - fendants do plead the ſaid former Bill, Anſwer, 
and Proceedings, in bar to the ſaid , 
ant's preſent Bill, and humbly pray the judg- 
ment of this Honourable Court, whether it be- 
'  hoves them to make any further or other anſwer 
thereunto than as. aforeſaid, and pray to be 
hence diſmiſſed, with their reaſonable coſts and 
charges 
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charges in this. petal moſt wrongful fuſ= 5 


tained. 
A. STAINSBY (1). 


* 


If, nk there be a in the Plains 
tiff”s Bill to which the Defendant can or 
chuſes to demur; and he has no exterior mat- 
ter which it would be proper to offer by way 0 
of Plea; or if his Plea or Demurrer be over- 
ruled; he may proceed to controvert the 
Plaintiff's claims by A/wer (2). | 


An * 


— 


C Generally controverts the fats ſtated in 
-the Bill, or ſome of them, and ſtates other 
facts, 


(1) Pleas muſt be figned by Counſel; ſee ante, p · 109, n (1) 
They are put in upon the oath of the party, or not, according 
tothe nature of the matter alledged. See Prac. Reg. 274- 


(2) Courts of Equity are apt, and with reaſon, to loo 
with a ſuſpicious eye upon Defendants who, by availing 
themſelves of every cauſe of Demurrer or Plea, ſhew an 
unwillingneſs fairly to meet the Plaintiff's caſe : it is ſeldam, 
therefore, adviſeable to have recourſe to theſe modes of 


Defence, unleſs to prevent the. expence of an examination 


of witneſſes, or to avoid a diſcovery, which might be detri- 
"2" mental 


* 


5 5 
* 9 by 
13 J * 
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N be e e 1 
Dow Defences; fee Mir. Plead. 246.—2 F, Was, — We 
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„ 


I eren de en. ie ſou , Which, if « * Fi 
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; F . 
er Aer to it in the firſt itſlance; fee Williams v. . Wh i 
"an, 3 Brow. Ch (Ca. 38, and 1 Peer Wits. 145-4 ib. #36. X 5% BY 

" ar It. is to be obſerved, that if the penalty which fs FD, F: 
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; fer thereunto, or unto % much, and ſuck 
parts thereof, as theſe Defendants are adviſed is 
material for them to make Anſwer unto : They 


* anſwer and 1 (1), they admit that Thomas 
Atkins, 


* 1 


common place phraſes which obtain” in our legal proceed- 
Ings, framed, we are to preſume, when the principles upon 
which the Courts had been inftituted were but little 
adverted to, or underſtood; yet the reaſon ſuggeſted 
ſeems, in the preſent inſtance, to. be founded on great 
probability ; as we find that it was never introduced in the 
caſe of an Infant, who on account of the imbecillity of his 
judgment, was, and ſtill is, entitled ts the benefit of every 
exception without expreſsly claiming it.—A ſimilar form, it 
is to be obſerved, preceded the Anſwer of the Civil Law ; 
& Sub proteſtatione de nimia generalitate, ineptitudine, 6% ſcu- a 
ritate, nullitate, et indebita ſpeciſicatione dicti libelli.” Clarke 
35. For. Rom. 90. oY 


(1) The Defendant here proceeds to reply to the ſeveral 
charges alledged againſt him in the Bill, and at the ſame - 
time introduces ſuch facts and circumſtances as may tend 
to controvert, or to qualify and meliorate them. Fo 
all ſuch facts, as it is material for he Defendant *to an- 
ſwer, he muſt ſpeak directly and pointedly, and without 
equivocation or evaſion ; confeſſing, denying, or avoiding 
not only the letter, but the ſubſtance of each charge. It is 
not enough, therefore, to deny gencrally * all matters 
charged in the Bill,“ but it is requiſite that each ſpecific: 
Charge ſhould receive a ſpecific Anſwer : thus where a De- 


ſendant was charged with having received particular ſums of 
| money, 


ing, as he averred, a full account of all ſums of monies re- 


is bound to © anſwer ſpecifically to the ſpecific charges in 
the Bill. * Hepburn v. Durand. 1 Brow. Ch. Ca. 503. 


Barrow. 1 F. Vez. 284. Alſo ante, p. 31. n. (2) where 
the obſervations made on the rules to be obſerved in the form 


292.—2 Anſtr. 443.—ib.. 490. 


A SUIT IN EQUITY, | 117 


Atkins, in the Complainant”s Bill named, did 
duly make and execute ſuch laſt Will and Teſta- 
ment in writing, of ſuch date, and to ſuch pur- 
port and eſſect as in the. Complainant's ſaid Bill 
mentioned and fet forth; and did thereby be- 
queath to the Complainant, James Willis, ſuch 
Legacy of {. 800, in the words for that purpoſe 
mentioned in the ſaid Bill, or words to a like 
purport or effett. And theſe Defendants, further 
anſwering, ſay, they admit that the ſaid Teftator, 
Thomas Atkins, did by ſuch Will appoint theſe 
Defendants, Edward Willis and Willam Willis, 
Executors thereof; and that the ſaid Teſ- 
tator died on, or n the 20th day of De- 


cember, | 


money, ſpecified in the Bill, it was held to be inſufficient for 
the Defendant to refer by his Anſwer to a ſchedule contain- 


ceiyed by him; for per Thurlow Chancellor, the Defendant 


But though the Anſwer muſt be full and explicit, it muſt 
at the ſame time be conciſe and pertinent. See Hilton - v. 


of Bills, will mutatis mutandis equally apply to the ſubject | 
of the preſent note As to Supplemental Anſwers—ſce Amb. 


- 


4 
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| cok 1748, without ickite a or Sts; the | 
faid Will. And theſe Defendants, further an- 
Feering, ſay, that they admit that they, theſe - 
Defendants, ſometime afterwards, to wit, about 
the month of January, 1750, duly proved 
the ſaid Will in the Prerogative Court of the 
Archbiſhop of Canterbury; and took upon 
tiemſelves the bur then of the execution thereof, | 
and theſe Defendants are ready to produce the 
ſaid probate as this Honourable Court ſhall di- 
rect. And theſe Defendants, further anſtver- 
ing, admit, that the ſaid Complainant, James 

Willis, by Bis ſaid Father and next friend, did 
ſeveral times, ſince the faid Legacy of {,. 800 be- 
came payable, apply to them, theſe Defendants, to 
have the ſame paid or ſecured for the benefit of 
tue ſaid Complainant, which theſe Defendants 
_ declined, by reaſon that the ſaid Complainant 
was, and ſtill is, an infant, under the age of 
21 years. . herefore theſe Defendants could 
wot, as they are adviſed, be fafe in making fuch 
payment, or in ſecuring the ſaid Legacy in any 
manner for the benefit of the ſaid Complainant, 
but by the order and direction, and under 
_ the 
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"3 the — of this Honourable Court. And 
theſe Defendants, further anſwering, ſay, that 


by virtue of the ſaid Will, of the ſaid Teſta- 


tor, they poſſeſſed themſelves of the» real and 
perſonal Eſtate, goods, chattels, and effetts of the 


aid Teſtator, to à conſiderable amount; and do 


admit that aſſets of the ſaid Teftator are come to 


their hands ſufficient to ſatisfy the Complainant's 


ſaid Legacy, and which aſſets they admit to be 


ſubject to the payment thereof, and are willing 


and deſirous, and do hereby offer to pay the ſame 
as this Honourable Court ſhall diret, being in- 
demnified therein z and theſe Defendants deny 
all unlawful combination and confederacy in the 
ſaid Bill charged (1) , Without that that any other 


matter 


(1) Since note (1) p- 33, was printed off, I have had occa- 


fion to peruſe a Bill, drawn by a very eminent Draftſman, 


in which the charge of Confederacy has been purpoſely 


omitted. When the allegation is not made in the Bill, it 
can ſcarcely be neceſſary to ſay that it need not be denied by 


the Anſwer ; but I cannot omit this opportunity to remark, 


that as every ſpecies. of unneceſſary prolixity tends to multi- 


ply the expence of obtaining juſtice, without anſwering any 
uſeful purpoſe, it were much to be wiſhed that theſe ſuperflu- 
ous clauſes were univerſally expunged from our legal pro- 
PO 
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matter or thing material or neceſſary for theſe 
Defendants to make Anfwer unto, and not here- 
in, or hereby, well and ſufficiently anſwered un- 
to, confeſſed, or avoided, traverſed or denied, is 
true to the knowledge or belief of theſe Defen- 
dants (1). All which matters and things theſe 
Defendants are ready to aver, maintain, "and. 
prove, as this Honourable Court ſhall direct; 
axd humbly yes to be hence diſmiſſed with their 
nn 


ceedings. Such a practice would be perſectly confiſtent with 


the enlightened and ſcientific knowledge of the preſent age, 
and, in the Author's opinion, do great credit to the diſinter- 


eſtedneſs of a liberal profeſſion. 


(1) This ſentence, though ſo aukwardly expreſſed as to bs 
utterly unintelligible if conſtrued with grammatical accuracy, 
is intended to import a general traverſe of every thing in 


the Plaintiff's Bill not particularly anſwered. * It ſeems to 


have obtained formery, and in ancient times, when the De- 


_ fendant uſed only to ſet forth his caſe in the Anſwer, without 
_ anſwering every clauſe in the Bill.” (per Macclesfield, Chan- 


cellar. 2 Peere Wm. 87.) and where the Bill is otherwiſe 
ſufficiently anſwered, is now held to be unneceſſary, And in 
the caſe of Infants, whoſe Anſwer cannot be excepted to for 
inſufficiency, it is likewiſe omitted: as is alſo the previous 
charge of Confederacy, Infants being, for want of diſcre- 
tion, incapable of an act of Confederacy. 


1. 
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reaſonable coſts and charges, in that behalf moſt 


| * fully ſuſtained (7). 
RO Mappocks (2). 


There is ſtil 3 ſpecies of Defence 
which it 1s ſometimes neceſſary for a Defen- 


dant | 


| (1) This Petition for the expences, which the Defendant 
has ſuſtained by the Plaintiff's Bill, is the only Prayer which 


can be introduced into an Anſwer; and it muſt be obſerved + 


with regret that it is the only indemnity which the Defen- 
dant can obtain for the unjuſt and aggravating calumnies 
which are not unfrequently made the ſubject of a Bill in 
Equity. The fimple expedient of requiring an Oath of the 
Plaintiff, as to his belief in the truth of his allegations, it is 


preſumed, would effectually put a ſtop to the practice of 


converting Bills into vehicles of 3 „ Without ſuper- 
inducing any poſſible inconvenience. 


(2) « An Anſwer muſt be ſigned by counſel, unleſs taken 


by commiſſioners in the country, under the authority of a 


Commiſſion iſſued for that purpoſe; in which caſe the ſigna- 


ture by counſel is not required.” Mit. Plead. 250. See alſo 
29, p. 123. By the ancient practice of the Courts of Equity, 
the Defendant was examined upon the allegations of the Bill, 
in Chancery, by one of the Maſters, and in the Exchequer by 
a Baron of the Court. But this has long ſin ce devolved on 
the Gentlemen at the Bar in London, and Commiſſioners in the 
Country ; and it is to be hoped without any cauſe of regret, 
cither on the part of the Court or it's Suitors, 


Eee 


rr 
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dant to reſort to, in conjunction with one or 
other or all of thoſe we have already menti- 
oned; as where the Defendant is unable to 
make a complete Defence to the- Plaintiff's 
Bill, without the poſſeſſion of ſome facts 
which reſt in the knowledge of the Plaintiff 
himſelf, or ſome of the Co-Defendants to the 
Suit, it may become expedient, for the pur- 
poſe of procuring ſuch diſcovery, to exhibit a 
Cross BiLL againſt the Plaintiff or ſuch Co- 
Defendant (1). This Bill differs from an origi- 
nal Bill no otherwiſe than as ariſing from mat- 
ter already in litigation, it is not neceſſary to 
alledge any ground of Equity to 5 the 
juriſdiction of che Court. | 


Theſe ſeveral Defences if the Defendant live 
within the range of the Court, i. e. within 20 
miles in Chancery and 15 in the Exchequer, are 
required to be ſigned by counſel; and, in ge- 

| neral 


(1) & The Croſs Bill is a Defence, and always conſidered | 
fo.” Per Hard. Ch. Kemp v. Mactrell. 3 Ait. 812. 
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neral (1), put in upon the Oath of the party, 
before a Maſter in Chancery, or a Baron in 
the Exchequer; after which they are depoſited 
in the office of the SIX CLERKS of the re- 
ſpective Courts. 


/ 


5 But if the Defendant reſide beyond the 
range of the Court, a Dedimus Poteftatem iſ- 
ſues (2) to Commiſſioners, appointed for the 
purpoſe of taking his Anſwer at the place of 
his reſidence ; in which caſe the Anſwer, or 


other Defence, need not be ſigned by counſel, 
as 


000 4 The Crofs Bill is, of courſe, aged and ſee pre- 
ceding notes. An exception is alſo to be noted in reſpect 
to the Attorney General, who acting by inſtruction only, 
and being, perſonally a ſtranger to the real merits of the 
caſe, is not required to make Oath of the truth of his 
Defenſive Allegations, 


. 


| (2) This is applied for by motion to the Court, and if the 
Defendant regularly appeared to the Plaintiff's Suit, and 
be not in contempt, it is granted as of courſe ; but if the 
Defendant be in contempt. to an * Attachment with 
Proclamation,” the Dedimus will not be iſſued till he has 
either offered ſatisſactory reaſons for his default, or an 
affidavit be produced of his inability to travel: for as the 
Dedimus is grantable only by the courteſy of the Court, 
it is with reaſon withheld whenever the Defendant has 
ſhewn himſelf unworthy of ſuch an 3 
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as the Commiſſioners are held to be anſwera- 
ble for the propriety of its contents (1). 
| x? 
The form of this Commiſſion in Chancery 1s 
as follows: 


A Dpiuus POTESTATEM in CHancery 70 
take a Defendant's PLza, ANSWER, or Dr- 

| MURRER (2): | 93 8 
GEORGE 


(2) The reſponſibility of the Commiſſioners for the pro- 
priety of the Defendant's Anſwer, is grounded on the ancient 
practice of inſerting the tenor of the Plaintiff's Bill in the 
Dedimus, when the Commiſſioners examined the Defendant 
Viva voce upon the ſeveral interrogatories it contained; but, 
« by degrees, the inſerting the tenor of the Bill in the Com- 
miſſion was done in ſo looſe a manner in the office, that it 
became a mere ballad, and was of no real uſe to the parties, 
or aſſiſtance to the Commiſſioners in framing the Anſwer ; 
but was a fruitleſs and unneceſſary expence.” Batley v 
Pearſon. 3 Att. 439, It was therefore aboliſhed by 4 and 
5 Anne, c. 16, 


_ (2) A Dedimus empowering the Commiſſioners to take a 
Demurrer, as well as a Plea or Anſwer from the Defendant, is 


called a ſpecial Dedimus, but as this is more uſually applied 


for than the ordinary Dedimus, for taking a Plea or Anſwer 
only, I have preferred inſerting the former kind; diſtin- 
guiſhing, however, by inverted commas, _ * a 
are omitted in the latter. 
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G the Third, by the grace of Cod, of Great 
Britain, France, and Ireland, King, Defender 
of the Faith, and ſo forth. To Andrew Simp- 
ſon, Giles Mahew, William Fife, and Peter 
Sandes (1), greeting: whereas James Willis 
has lately exhibited his Bill cf Complaint before 
us, in our Court of Chancery, againſt Edward 
Willis and William Willis, Defendants : and 


whereas we have, by our Writ, lately commanded . 


' the ſaid Defendant, Edward Willis, to appear 
before us in our ſaid Chancery, at a certain day 
now paſt, to anſwer the ſaid Bill; Know ye that 
we have given unto you, or any three or two of 


you, full power and authority, © in purſuance of 


the ſpecial order of our ſaid Court. to take the 
Anſwer of the ſaid Defendant, Edward Willis, 
5 l on 


-_ 
me 


(1) Any number of Commiſſioners may be inſerted in the 


| Dedimus; there are ſeldom, however, more than four; two 
nominated on behalf of each party. The order of naming , 
them in the Commiſſion is uſually to put the Defendant's . 


Commiſſioners firſt, and afterwards the Plaintiff's. One 
Commiſſioner on each fide is ſufficient to take the Anſwer, 


and if neither of the Plaintiff's Commiſhoners attend, it may : 


be taken by thoſe for the Defendant. 


PEEP 
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on his corporal Oath. (1) upon the Holy Evan- 
geliſts (2); © or his\Plea upon his corporal 
Oath,” to be adminiſtered by you, or any three 
or two of you; © or his Plea or Demurrer 
without Oath,” to be reſpe@ively made, to the 


ſaid Bill; and therefore we command you, or 
| any Ares or two of you, that at Such day and 5 


place as you ſhall think fit, you go to the ſaid 
Defendant, if he cannot conveniently come to 
you, and take his ſeveral Anſwer, Plea, or De- 
murrer ręſpectively, as aforeſaid, to the ſaid 
Bill, the ame being plainly and di Pindtly writ- 
ten upon parchment ; and when you ſhall have 
fo done, you are to ſend the ſame cloſed up under 
the ſeals of you, any three or two of you, unto us 
ix our ſaid Court of n. without de- 
| | ay, 


(1) Or if the Defendant be a Peer or Peereſs, © upon his 
perſonal Honour.” If a Quaker, „upon his ſolemn Oath 
or Affirmation,” to be made before you, according to the 
form and tenor of the ſtatute in that caſe made and provided. 
If a Corporation, under the common ſeal of the ſaid 


| CR - Kc. 


(2) If the Defendant bo a Jew, inſtead of Holy Evan- : 
geliſts, the words, ypon the Sacred Pentateuch or Five 
Books of Moſes,” are inſerted. 


a 
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Ia (1 ), whereſvever it ſhall then be, together 
with this Writ. Witneſs ourſelf at Weſtmin- 
ſter, the day f in the 36th 
year of our reign. 9 8 
| 4 
| ARrDen, 
Indorſed © By the Court.” . WinTER (2). 


In the Exchequer the form of the Dedimus 
.- thus: | 


Groko he Third, &c. To our beloved An- 
drew Simpſon, | Giles Mahew, William 
Fife, and Peter Sandes, greeting: Know ye 


(.) Strictly the return of the Dedimus ſhould be regulat- 
ed by that of the Subpæna; as if the Subpæna be made return- 
able on the firſt day of a Term, the Dedimus ſhould return 
on the laſt day of the ſame Term; and if the Subpcena' re- 
turn on the laſt day of any Term the Dedimus ſhould be re- 
turnable on the firſt of the enſuing Term: it is moſt uſual, 
however, to make it returnable without delay,” which by 
the practice of the Courts is underſtood to mean the firft re- 
turn of the enſuing Term, if it iſſue during a Term, and the 
laſt return if it iſſue in the Vacation. It is nevertheleſs fre- 
| quently made to ſuit the convenience of the Parties, and 
varied according to the diſtance of their reſidence from 
London, 


(e) The Matter of the Rolls, and Defendant's Six Clerk. 
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that we have aſſigned you, and do hereby give td 
you, or any wo or more of you, full power and 
authority to examine Edward Willis,  Defen- + 
dant, touchins the matters contained in a Bill } 
of Complaint lately exhibited againſt him and 
others, before the Chancellor and Barons of our 
Exchequer, at Weſtminiſter, &y James Willis, 
Complainant, and to make his Anſwer thereon, 
and engroſs the ſame on parchment ; and there- 
fore we command you, that at ſuch day and place, | 
or days and places, as any two of you ſhall ap- 
point, you, or any two or more of you, do care- 
Fully examine the ſaid Defendant, touching the 
matters aforeſaid, upon his corporal Oath, to be 
by him taken on the Holy Goſpels of God, before 
Dou, or any two or more of yau, and do tare his 
| Anfewer thereon, aud en groſs the fame on parch- 
ment, and that the ſaid Defendant do fign the 
ſame, and do ſend the ſame, taken in form afore- 
ſaid, before the Barons of our Exchequer, at 
Weſtminiſter, on the day of - next, 
cloſed up under the hands and ſeals of any two or 
more of you, together with this Writ. Witneſs 
the Right Honourable Sir Archibald Macdo- 
. nald, 
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 nald, Ant. at Weſtminſter, the _ 2 day of | 
| in the 3 {4 year of our Fs 


By order of Court made the ſame day, and by the 
Bar Nn. 
11 ELIor. 


The Anſwer being duly taken, and ſworn to 
by the Defendant, it is tranſmitted with the De- 
dimus to the Court, either perſonally by one 
of the Commiſſioners, or by a meſſenger, Who, 
receiving it immediately from them, ſwears 
te that it has not been opened, or altered, ſince 
he ſo received it;“ it is then depoſited and fil- 
ed in the office of the Six Clerks of the Court, 
there to remain as of record. 


If the Plaintiff conceive that the admiſſions 
of the Defendant's Anſwer are alone ſufficient 
to ſubſtantiate his caſe, and entitle him to a 
decree of the Court, he may proceed to ſet 

_ down the cauſe for hearing on Bill and Anſwer 3 

but if the diſcovery be incomplete, or the al- 
legations of the Bill be inſufficiently replied to, 

E K the 
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the Plaintiff may prefer ere to 2 De- 
ſendant's Anſwer, and pray that it may be ren- 
dered more full and particular in the points ex- 
cepted to. Theſe Exceptions will be the next 
obje& of our conſideration, 


ets, 


i... 
* þ 
; J - 


— 
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Or Exckprioxs ro a DEFENDANT'S 
ANSWER, 


I F the Anſwer of the Defendant, when fil- 
ed, appear to be defective or evaſive (1), the 


Plaintiff may take advantage of ſuch infuffi- 
ciency by Exceptions (2), in like manner as 


- „ we 


(1) Or if the Plea or Demurrer of the Defendant be over · 
ruled upon hearing, and the Defendant anſwer alſo, (even 
by denying Combination) the Plaintiff muſt except to the 
Defendant's Anſwer, otherwiſe he will not be obliged to 


amend it; but if the Demurrer or Plea be to the whole Bill, 


this is not neceſſary. See Cotes v. Turner. Bunb. 123, 


(2) In moſt of the proceedings which have hithetto been 
the ſubjeR of our obſervation, we have found an opportunity 


| (of which we have frequently avyaited ourſelves) to remark 
the reſemblance that generally prevails between the practice 


of our - Courts of Equity and that of the aneient Civil 
Law; but the ſimilarity here fails: Exceptions to the 
Defendant's Anſwer are purely creatures of our own; the 


 dilationes, or exceptions of the Civil Law, being confined to the 


libellus articulatus, or Bill, and anſwering, in a great meaſure, 
to the Plea and Demurrer of our courts. In truth the reſpor-" 
fie of the Civil Law could hardly admit of Exceptions, for 
there the Defendant was examined upon the charges of the 
libel, viva voce e by the judge, who obliged-him, on pain of 

Contumacy, 
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Secondly—-For that the ſaid Defendants have 
net, according to the beſt of their knowledge, in- 
formation, and belief, anſwered and ſet forth 
whether the ſaid Complainant hath or hath not, 
by his ſaid Father and next friend, applied to 
the ſaid Defendants, &c. &c. or how other- 
1. ed | 


In all which, and divers other a the 
faid Complainant is adviſed, and humbly in, 

the Anſwer of the ſaid Defendants is altogether 

evaſive, imperfet?, and inſufficient : Wherefore 
the ſaid Complainant doth except thereto, and 
humbly prays that the ſaid Defendants may be 
compelled to amend the ſame, and put in a full 
and ſufficient Auſwer 10 the Complainant's aid 


Theſe Exceptions, like other pleadings in 
the Courts of Equity, are required to be 
ſigned by counſel, as a teſtification of their 


propriety, and after IN fairly tranſcribed, | 
ar e, 
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are filed (1) in the office of the Six Clerks of 


the Court, with the reſt of the pending: | in the 
Cauſe, | 


(i) The rule nk by . the Court of Chan in: 
ſpect to the time of filing Exceptions to a Defendant's An- 
ſwer is, that if the Anſwer be put in during Term, the Plain- 
tiff ſhall have eight days after the expiration of the Term; 
and if in a Vacation, he ſhall have till the ſame period in 
the Term immediately following. But in the Exchequer, 
where greater diſpatch, as we formerly obſerved, is requir- 
ed out of reſpect to the Supreme Magiſtrate, whoſe debtors 
the ſuitors of that Court are ſuppoſed to be, the Plaintiff 
muſt produce his Exceptions within aur days after the com- 
mencement of the next Term, after the coming in of the 
Defendant's Anſwer, and ſet them down to be argued with- 
jn four days after they are filed. See Hinde, 260. 2 Fow. 2; 
and ſee Bern, 5 3.—3 tk. 19.—If Exceptions are not filed 
within thoſe periads, the Plaintiff is ſuppoſed to acquieſce in 
the Defendant's Anſwer; unleſs, indeed, upon application | 
to the Court, he afterwards obtain leave to file them awnc 
[pro tune. 
It may here be obſerved, that if the Defendant, together 
with an Anſwer, have either pleaded or demurred to the Di/- 
covery ſought by the Bill, the Plaintiff is to be careful not 
to except to the Anſwer till the Plea or Demurrer has been 
argued, for if he do, he admits their validity; it would 
elſe be impoſſible to determine whether the Anſwer were 
ſufficient or not: But this rule does not hold where the 
| Plea or Demurrer-goes only to the religf, and not to the 
Diſcovery of the Bill. See 3 Peere Mat. 326. Lond. 
Afr. v. Eaft Ind. Com. and ſee Baker v. Pritchard, 3 m 


* ä 
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If the Pefondane: allow the propriety of he 
; Plaintiff's Exceptions, he muſt, within the 

time limited by the courſe of the Court (1), 
put in a further Anſwer (2). But if the De- 
ſendant conceive his Anſwer to be ſufficient, 
an order is, in Chancery, obtained to have the 
| proceedings (t that — to ſay, the Bill, Anſwer, 


_— 


| of the Court. Sbould the Maſter report it in- 
ſufficient, the Defendant muſt ſubmit to anſwer 
more particularly, unleſs, by Exceptions to 

fuch Report of the Maſter ( 3 ), he appeal to the 


Judg- 
49 This in ths 8 is eight days in a Town Cauſe, 
and a fortnight in a country Cauſe, though further time will 
be allowed on application to the Court; and the Author 
believes it to be the ſame in Chancery. See, however, the 
obſervations made in the caſe of Gordon v. Pitt, 4 Brow. =; 
Ca. 406. and 2 F. lex. 250. 8 


(2) Of which, in the Exckiquer, he muſt give notice to 
the Plaintiff, See 1 Ar. 86. A further Anſwer is in all 
_ reſpedts ſimilar to and conſidered as part of the firſt Anſwer ; ; 

af, therefore, any thing contained i in the firſt be repeated in 
| the ſecond, (unleſs 3 it vary the Defence in poĩnt of ſubſtance) 


it will be deemed impertinent, and expunged with coſts. 
g See Mit. Plead. 252. 


a 630 No preciſe time, within which Exceptions are to be 
- exhibited to a Maſter's Report, ſeems to be limited by either 
Court; it muſt, however, be within a reaſonable time after 
he has prepared his draft, or he may refuſe to receive them. 
Sce 1 Afr. 277- 
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Judgment of the | Court, and obtain a different 
determination. | 


In the Exchequer, the Exceptions were for- 
merly referred to one of the Barons, who 
examined into their ſufficiency, as the Maſter | 
does in Chancery; but that practice has been 
long diſcontinued, and they are now argued 
before the Court in the firſt inſtance, and there 
receive a final deciſion (1). 


Exceptions to the Maſters Report are in the 
following form: 


ExceeTrowns to a Masrrk's REPORT of the in- 
Sufficiency 7 an ANSWER, 


In eien 


Between James Willis, &y John Willis, his 
Father and next friend, Complainant, and 
Edward Willis and William Win De- 
fendants. 


Exckrrioxs taken by the ſaid Complainant to the 
Report of E. Leeds, Eff. one of the Maſters 


(1) By a late order of the Court, Exceptions are to be ſet 
down for argument at the expiration of four days (one exclu- 
js and the other incluſive) from the day of their being fil- 


ed: if this be neglected, they are over-ruled, as of f conſe. 
See 2 Fou. Prac. 5 | 
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of this Court, made in this Cauſe, and bearing 
date the day , 1795. 


Firſt Exception. For that the ſaid Maſter has 
in and by his ſaid Report ftated, That, &c. 
(purſuing the words of the Report) but the 
faid Maſter has not ftated or ſet forth, &c. 
(according to the nature of the objections.) 


Second Exception. For that, &c. 

In all which particulars the ſaid Complainant doth 
except to the ſaid | Maſter's ſaid Report, and 
humbly appeals therefrom to the ** of this 
Honourable Court, 

WADñDMAN. 


That theſe Exceptions may not be frivolous, 
or taken merely for the purpoſe of delay, they 
are not only required to be ſigned by Counſel, 
but a depoſit of 51. is required to be made by 
the Defendant with the Regiſter of the Court, 


as a 8 to the Le for the delay 
occaſioned 
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occaſioned in the progreſs of his Suit, in the 


event of the Exceptions being over-ruled (1). 


But if the Maſter's Report be confirmed, and 
the Anſwer conſequently determined to be in- 


| ſufficient, the Defendant muſt, within the time 


, 


before mentioned, paſitively, and without further 
evaſion, put in a further Anſwer to, the Plain- 
tiff's Bill. Should his further Anſwer be alſo 
inſufficient, it may be excepted to in like man- 
ner as the firſt. But if it be a third time re- 
ported inſufficient, the Defendant will be com- 
mitted to the Fleet priſon, till he put in a full 
and complete Anſwer to every - allegation ma- 


terial to be replied to; and if his contumacy | 


ſtill continue, the Plaintiff's Bill will be taken 
pro cnfeſſo (a). 

3 

(1) And if the plaintifr preyail in any one of the Excep- 


tions, he will be R e See 4 . Ch. 


Ca. 1. 


65 u bn dd 6s Uf practice of the Civil 
Law, where, if the Reus, after three ſucceſſive examinations 


ypon the libel, ſtill periiſted in giving a vague and incom- 
plete 


= rai — ——_ \ 
1 —— — — — * 
bl 
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But, in order to proceed in our Suit, it is ne- 
ceſſary for us to preſume that the Defendant's 
Anſwer was either originally ſufficient, or has at 
length become ſo by amendment (1); and the 
next proceeding which occurs will be the Plain- 
uff's Replication (2). 
plete Anſwer, he was detained in winculis till he conformed ; 


and in caſe of perſevering obſtinacy, the Libel was proceed- 
ed upon as true, and judgment. given accordingly. 


(1) Had it occurred to us, we might have before obſerv- 
ed, that the Defendant will not be permitted (on application) 
to amend his anſwer by varying the ſtatement of any mate- 
rial facts admitted in the Plaintiff's favour, but he will in 
lome caſes be allowed to withdraw the admiſſion of a poine or 


_ concluſion of /aw made by ignorance or inadvertency. See 


2 Vern. 334, and Pearce v. Grove, Amb. 65. 


(2) It were, perhaps, impracticable, conſiſtently with 
perſpicuity, to inſert in a treatiſe of the preſent nature 
every proceeding which the variety of circumſtances ocea - 


fionally attending one or other of the different ſtages of a 


Suit may, by pofibility, render neceſſary in the progreſs of 
a cauſe. Such as moſt frequently occur we ſhall endea- 
vour to recolle& as often as occaſion may afford us an oppor- 


tunity of introducing them. And it may here, therefore, 


be noticed, that if the plaintiff perceive by the anſwer of 
the Defendant that his bill is in any reſpect defective as for 
want of parties, or otherwiſe, he may before replication ob- 
tain leave (as of ee to amend his Bill. 


An 
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An amendtd Bill muſt ſtate ſo much of the original Bill as 
may be neceſſary to introduce the amendments, but no more : 
if it do more, the redundancies will be deemed impertinent. 
The amendment and original Bills are, to moſt purpoſes, 
conſidered as but one bill, and make up the ſame record: 
and the Defendant, having once appeared, need not be ſerved 
with a freſh Subpzna. See Abingdon v. Butler, 1 F. Jex. 210, 

and Angerſtein v. C late, ibid. 250. 
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— 
* 


Or RePLicaTiON To DeFENDANT's ANSWER. 


IF the Anſwer of the Defendant controvert 


the facts charged in the Plaintiff s Bill, or ſet 


forth new fats and circumſtances which the 


Plaintiff is not diſpoſed to admit (both of which 


is uſually the caſe) he may maintain the truth 
of his own allegations, and deny the validity of 
thoſe alledged by the other party in a Replica- 
tion (1) to the Defendant's Anſwer. 


1 he 


(1) The Replication, according to the modern practice, 


cConſiſts of a general averment only, of the truth and ſuffi- 
ciency of the Plaintiffs Bill, and as general a denial of the 


ſame properties in the Anſwer of the Defendant ; but former- 
ly, if the Defendant's Anſwer ſtated new facts in oppoſition 
to thoſe alledged in the Bill, the Plaintiff was accuſtomed 
to reply by a ſpecial ſtatement of other facts not before charg- 


| ed. This produced a Rejcinder by the Defendant, aſſerting 


the truth and ſufficiency of his Anſwer, and alledging the 

contrary of the Plaintiff's Replication, A Sur-rejoinder 

frequently followed the Rejoinder, a Rebutter the Sur-rejoin- 

der, and fo on, as long as new facts were ſet forth by one 

party, and (in order to put them in iſſue) denied by the 
| | 8 other; 


Ka ” 
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The form of a Replication i is the ſame in both 
Courts, and 1s uſually 1 in theſe words: 


4 General RepLication 70 4 Defendant's 
ANSWER, e 


In ChAxckRY. 


Between James Willis, by his Father and © 
next friend, Plaintiff, and Edward Wil- 
lis and William Willis, Defendants. 


The 
g 7 | N 
ocher; ſee Prac. Reg, 314, 315. But the inconveniencies oc- 
caſioned by theſe multifarious pleadings on each fide gave 
riſe to the more recent practice (copied from the Civil Law; 
(For, Rom. 108.) of introducing ſuch new poſitions as occur 
after iſſue joined by Supplemental Bill. Which ſee pf. 
But there ſtill are caſes where a fpec:a/ Replication may be 
neceſlary, or at leaſt adviſeable ; as where a Plaintiff is defi- 
rous of controverting only, a part of the defendant's Anſwer, 
and admitting the reſt, or where he would avoid the effects 
of any improvident demands of his Bill. A form of this ſpe- 
cies of Replication will therefore be. introduced. in a a ſubſe- | 
_ quent note, | Fe 
It ſhould be obſerved, that no Replication is to be made 
where the Defendant di/c/aims generally to the whole bill, but 
otherwiſe when the Diſclaimer goes only to a part of the bill; 
See Williams v. Longfellow, 3 Att. 582. 
If the Plaintiff reply to a Plea or Demurrer, he admits them 


(if true) to be good. Parker v. Blythmore, Prec, Chan. 58. 
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7 he Replication of James Willis, Complainant, . 
to the Anſwer of Edward Willis and William 
Willis, Defendants. 


Tuis Repliant, ſaving and reſerving to himſelf 
all and all manner of advantage of Exception 
which may be had and taken to the manifold 
errors, uncertainties, and inſufficiencies of the 
Anſwer of the ſaid Defendants (1), for Repli- 
cation thereunto, ſaith, that he doth and will 
aver, maintain, and prove his ſaid Bill to be 
true, certain, and ſufficient in the Law to be an- 
feered unto by the ſaid Defendants, and that the 
Anſwer of the ſaid Defendants is very uncertain, 
evaſive, and inſufficient in the Law, to be replied 

| unto 
(1) This reſervation of liberty to except to the Defen- | 
dant's Anſwer was probably founded on the ſame. preſump- 

tion as that which anciently ſuggeſted the propriety of a 

funilar reſervation at the beginning of the Anſwer itſelf ; 

ſee ante, p. 115. n. (1). Uſeleſs, however, as it was there 
obſerved to be in an Anſwer, it ſeems to be moſt peculiarly 
futile in a Replication; for the Plaintiff was never ſuffered 
to except to the Defendant's Anſwer, after he had once ſub- 
mitted to reply to ir. Prec. Chan. 58.—Tbe reader will per- 
ceive by a preceding note, chat theſe reſervations are not uſed 


in the caſe of an Iafant, though we have here retained it for | 
the ſake of RR 


unto by this Repliant (1); without that that any 
other matter or thing in the ſaid Anſwer con- 
tained material or eſfectual in the Law to be 


replied unto, and not herein and hereby well and 
ſufficiently replied unto, confeſſed, or avoided, 


| traverſed, or denied, is true; all which mat- 


ters and things this Repliant is ready to aver, 
maintain, and prove as this Honourable Court 
ſhall dire, and humbly prays as in and by his 
ſaid Bill he hath already prayed (2). 


The Replication being merely a conteſta- 
tion of the Defendant's Anſwer, for the pur- 
L poſe 


(1) It may appear a ſtrange inconſiſtency to a ſtudent 


unuſed to the uncouth forms of legal proceedings, that' the 


- Plaintiff ſhould reply to what he aſſerts to be inſufficient. 


to be replied unto,” and ſhould nevertheleſs have forborne to 
except to thoſe inſufficiencies, though his Replication begins 
with an expreſs declaration of his readineſs to avail himſelf 
of every advantage: But it is to be obſerved, that the pur- 
poſe of the Replication is m&rely to put in iſe by an aſſer- 
tion on the one fide, and a denial on the _ the matters 
in queſtion between the parties. 


(32) The form we have here given is of a 8 Repli- 
cation; but we have obſerved in a preceding page 142, n. 
(1) that ſpecial Replications are ſometimer necefiiry. The | 
form of a — Sn may be thas: | 


The 
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poſe of putting the allegations between the par- 
ties completely in iſe, it is not required to 
de ſigned by Counſel, but is filed by the Plain- 
tiff's 


The Replication of J. W. Complainant, to the Anſwer of 
E. W. and W. W. Defendant: : 


Tx IS Repliant, ſaving and reſerving, Oe. for Replication unto 
the Anſawer of the ſaid Defendant, ſaith, that he this Repli- 
ant doth, in and by this his Replication, wave his demands 
of tithes of Eaſter Offerings, demanded by his Bill, and 
mentioned in the ſaid Defendant's ſaid Anſwer, and does in 
10 d infift thereupon or require or intend, any examination 
of witneſſes in this cauſe concerning or reſpecting the ſame, 
and only infifts upon his other demands made in and by his ſaid 
Bill; and that he doth and will aver, maintain, and prove 
Ris ſaid Bill as to all the demands therein contained except 
anly as to thoſe herein before excepted and waved) to be juft 
a true, certain and ſufficient in the law to be anſwered unto 
by the ſaid Defendant, ana that the Anfever of the ſaid De- 
fendant is untrue, uncertain, and infufficient in the law to be 
replied unto. by this Repliant, for divers manifeſt errors and 
#ncertainties therein contained, without that, c.; all which 
matters and things this Repliant is ready to aver, maintain, 
and prove, as this Honourable Court ſhall direct, and prays 
as in and by his ſaid Bill he has — ors _ as 
herein before excepted. 


A. . 


A Special Replication muſt be figned by Counſel; and if 
it be irregularly framed, or contain matter not in the Bill, 
it may be demurred | to. See Goodfello-w v. Marſpall, 1 Ch. | 


. 137. 


* 


a 


Ser 10-2aprry.—@—@ 07 
tiff's Clerk in Court, as of courſe, on receiy« 
ing inſtructions for that purpoſe (1). The nexg 


ann 


* | | 
g FR 3 | * TI ' Or 
ti) fn Climcey, the Replication muſt be filed wlan 


three Terms after the Defendant's Anſwer ; and in the ga. 
cheguer, formerly the next, but now the ſame Term. The 


rule in Chancery appears to be derived from the Civil Law, : 
by which, we have ſeen, the A&or was obliged to proceed in 


his Suit within two months, or have his Bill diſmiſſed ; but 
that in the Exchequer ſeems more conformable to the ancient 
Common Law, where, if the Defendant did not reply within 
the next Term after the Plaintiff's Plea came in, judgment 


of non pros was awarded againſt him. See 55 uh 113. 
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Ox RxjonnDzR To a PLamTirr's REPLIcA- 


2 
\ 


; TION. 


THE Plaintiff, having filed his Replication, 
proceeds to ſerve the Defendant with a Sub- 
Pana to rejoin (1) and to join in Commiſſion 
or the examination of vimeſſes. | | 


WIL The Subpena to rejoin ee Gatle: hatic 
in the Civil Law, which cloſed the iti conteſtatio; and the 
reaſon given by the Civilians for its introduction was pro- 
bably that which occaſioned it to be adopted by our Courts 

of Equity, namely, that unleſs the Defendant were cited pre- 
vious to the examination of witneſſes, the receptio teſtium 
would be a mere nullity, as the Defendant would have no- 
Opportunity of enquiring into their credibility, or of co- 
examining them relative to the facts they were to ſupport, 
which might poſſibly bring out circumſtances in his favour ; 
but it was not neceſſary with them, nor is it with us, that 
the Defendant ſhould appear to the Citation, becauſe, as it 
1s a proceſs entirely in his favour, he is left to avail himſelf 
of it or not at his diſcretion. The cauſe, therefore, is com- 
pletely at ifſue upon the mere ſervice of the Subpzna, and no 
Rejoinder is, in general, actually filed. And, indeed, Sir 
J. Jehll ſeems to have held, that the cauſe was fufficiently | 
at iſſue by the Replication, for the Iſſue is offered by the 

Defendant's traverſe, and a Rejoinder is only a fiction of the 


| Court.” Rodney v. Hare, gf. 296. 


* 


-— 
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The ſorm of this Subpcena- is, in "Chancery, 
preciſely the ſame as the common Subpcœena 
ad reſpomdendum, and returnable and ſerved in 
the ſame manner (1); but in the Exchequer the 
form varies by expreſſing the cauſe of citation 

As | 


3 
* 


Subpena to Rejoin in the EXCHEQUER. 
Groro the Third, Sc. To Edward Willis and 
William Willis greeting: We command and 
frrittly enjoin you, that all excuſes apart, you 
appear before the Barons of « our Exchequer 
4 Weſtminſter, on tune day of © 
next, to rejoin to the Replication 
of James Willis, lately made and filed to your 
Anſwer ; and this in no wiſe omit under the 
penalty of £.100, which we ſhall cauſe to be 
levied en __ goes and chattels, lands and 
| tenemonts, 
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(1) See ante, p. 61, er ſeq. The ancient practice in re- 
ſpect to the return and ſervice of the Subpæna to rejoin may 
be ſeen, For. Rom. 122.—Totl. 20. The preſent mode is ta 
apply to the Court by Motion to have the Sulpæna made 
returnable immediately, and that ſervice on the Defendant's 
mere Court may be, deemed good ſervice, 


- 
7 x * 
— - Fu 
a "x * 5 * 
df \ * . * * Ls 
_—  — — —— — — >. 


2 — _ 
* . * & 
4 nate 2 
— — re 
** „„ 
* „„ Le * 4 — 


P 7—— nw —— 
=> OM... a 1 _—_ 


(50: A TREATISE OF » 


renements, to uur ge if you al this our 
1 n Se. 


- 

. * N 

4 \ 

- * * — 
— 


No Indorſement—But labelled, 


| « £0 grainy: to . to the Repli- 
Anſwer. Wi 


and ſufficiency of the Deſendant's Anfwer, and 
avers eee ee 
in the eee 


11 
* z ' * ; 
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4 mme of a Defenitone 10 the + Plans 


REPLICATION. 


. Rejoinder of Edward Willi and Wil- 
- -ham- Willis, Defendants, to the Replication 
of James Willis, an Infant, Complainant. 


Tren Defendants, ſaving and reſerving to tem- 
ſelves, ſeverally, all and all manner of benefit 
and advantage of Exception which may be had 

or 
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or taken to the many uncertainties, imperfecti- 
ons, and inſufficiencies of and in the Replication of 
the ſaid Complainant, for Rejoinder to the ſame, 
do ſeverally | ſay (in all and every matter and 
thing as in and by their ſaid Anſwer they have 
| ſaid) they will ſeverally aver, juſtify, maintain, 
and prove their ſaid Anftwver in all and every 


matter, clauſe, ſentence, article, and allegation. 


therein contained, to be juſt and true, and cer- 
lain and ſufficient in the Law to be replied unto, 
in ſuch ſort, manner, and form, as in their 


ſeid Anſwer the ſame are ſet forth and de- 


clared, and that the ſaid Replication is very 
nuutrue, uncertain, and inſufficient in the Law to 


be rejoined unto by theſe Defend ants; without 


. that that any other matter or thing in the ſaid 
Replication contained material or effetual in 
the Law to be rejoined unto by theſe Defendams 
and not herein and hereby well and Jufficiently 
rejoined unto, confe Med or - avoided, traverſed or 


denied, is true ; all which matters and things 


theſe Defendants are ready to aver and prove, 
4 this Honourable Court ſhall award and dis 
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' their ſaid 8 they have aach * 
pred. 


3 


The cauſe being now completely at iſſue, 


the parties proceed to prove the ſeveral alle- 


gations contained in their reſpective pleadings, 


by the examination of witneſſes; which will 


therefore be the next ſubject of our enqui- 


ies (1). Bee 7 


(1) In a former page, where we ſpoke of InsT1TUTING 


4 Sur in | EqQuiTY, we noticed the ſeveral kinds of 


Bills by which ſuch Suit might be commenced ; and in an 


Biftorical treatiſe of this nature, thoſe, were, perhaps, all 


that we eould with propriety have there introduced: but, 
befides the original Bills, by which a Suit may be inſtituted, 
there are others of an auxiliary nature, by which it may 
be added to, continued, or revived, as circumſtances may 
render neceſſary, Theſe, ariſing between the original 
Inſtitution and final determination of the Suit, may not 1m- 
properly be denominated zxterlccutory Bills, and as they can 
in no wiſe become requiſite till after iſſue be joined between 
the parties, prior to which, (agreeably to the practice of 
the Civil Law) any defect in the Suit may be remedied by 


amendment, this" ſeems to be the, moſt proper place for ad- 


verting to them. Theſe ſpecies of Bills, are 
1. A SueeLEMENTAL Bill, which is uſed for the 


purpoſe of ſupply ing ſome irregularity diſcovered in the 
formation of the original Bill, or in ſome of the pro- 
_ ceedings ppon it; or ſome defect in the Suit, ariſing from 


events happening ſince the 9 in the original Bill were at 


e 


- 


r - +299 


iſſue, and which gives an intereſt to perſons not parties to the 
Suit, (See 1 Ark. 291. 3 ibid, 133, 217, 370). This Bill, 
after reciting the original Bill, and che proceedings which 
have been had upon it, the circumſtances which render the 
Supplemental matter neceſſary, and the reſpect in which 
the ſtate of the cauſe and of the parties is n 1 ſuch 
circumſtance, proceeds : - 


To the and, therefore, that the ſaid E w. and w. W. may ſe- 
verally anſwer all and every the matters and things herein be- 


fore charged by way of Supplement; and that they may diſcouar 


and ſet forth, Oc. And that your Orator may be relieved in 
the premiſes, as the nature and circumſtances of his caſe may re- 


guire. May it pleaſe your Lordſhip to grant 8 ED Ge. 5 5 1 


9 in the original Bill. ) 


Ir the Suit, by any event ſubſequent to the lon of 
the Suit, become abated, it may be renovated 

2. By BILL oy Revivor ; and if the event, occafioning 
the abatement, does not affect the intereſt tranſmitted, in ſuch 
a manner as to make it ſubject · to litigation in a Court of 


Equity, the Suit may be continued by Bill of Revivor merely ; 


this, after ſhortly ſetting forth the original Bill, and proceed- 


ings, the Abatement, and Title to revive (See For. Rom. 210. 


Com. Rep. 590, 3 P. Mut. 348.) prays 
| 7 o the end; therefore, that the ſaid Bill, Anſaer, and other pro- 


ceedings thereupon had, may fland revived againſt the aid 
Defendants, and be in the ſame plight, ſtate, and condition, as 


the ſame were in at the time of the Abatement thereof ; May it 


pfleaſe your Lordſhip to grant unto your Orator his Majeſty's 
moſt gracious Writ of Subpœna ad Revivendum, 10 be dirtfed 


o the faid, Ic. commanding them reſpectively, at a certain day, 
and under a certain pain, therein to be limited, perſonally tobe , 
and appear e Jour Lordſhip, in this Honaurable Court, "A 

and 
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and there to ſhew cauſe, if cauſe there be, why the ſaid Suit 
and proceedings ſo abated, as aforeſaid, ſhould not be revived, 
and be in the ſame plight, flate, and condition, as the ſame 
were in at the time of the Abatement thereof : and that your 
Orator may be further relieved in all and ſingular the premiſes, 
as to your Louſhip may ſeem" meet, and his caſe may require - 
and your Orator ſhall ever pray, &c. 


And ſhould the event, which occaſions the Abatement, be 
accompanied with orker circumſtances neceſſary to be ſtated 
to the Court, in order to obtain a complete decree, ſuch cir- 
cumſtances muſt be ſtated to the Court, by way of erle- 
mental Bill, added to the Bill of Revivor. , 


To a Bill of Revivor the Defendant muſt ſhew cauſe in 8 
days after Appearance, or the Suit willl ſtand revived as of 


e. 3 Peer Vn. "955 | 


Bor if the Abatement of the Suit happen by an event 
which may occaſion the intereſt tranſmitted, to be conteſted in 
a Court of Equity, the benefit of the Suit cannot be obtained 


by a Bill of Revivor eo namine, but muſt be ſought by 


3. An 0r1GINAL BILL in the NATURE of a Bill of R- 
ivo. (See 1 Eg. Ca. Abr. 2. 1 Ch. Ca. 174. 1 Vern. 426. 2 
ib. 548.) It is ſaid to be criginal merely for want of a privity 
of Title between the parties to che former, and thoſe to the lat- 
ter Suit, and when the validity of the alledged trranſmiſſion of 
"a is eſtabliſhed, the Suit is in the fame fituation as it 

would have been by Bill of Revivor merely, in caſe the eſta- 
| Ie ſuch intereſt had been unneceſſary, _ 


This Bill, like the Bill of Revivor, . original Bill 
and proceedings, the Abatement, and the manner in which 
the intereſt of the party deceaſed has been tranſmitted ; and 
it muſt likewiſe charge the validity of ſuch tranſmiſſion, and 


45 flate the rights which have accrued by it. See Mit. Plead. 88. 
. y | : : | f Ir 


Te, again, hes party to the Suit be, by any 
event, wholly determined, and the property become veſted in 
| ethers not claiming under him, (ſee 2 Eg. Ca. Abr. 3.) the 
benefit of the original Suit cannot be obtained by cither of 
the laſt mentioned Bills, but by 2 5 


4. AN ORIGINAL BILL ia the nature of A SUPPLEMENS | 
TAL BiLL. This Bill muſt ſtate the original Bill, and the 
s had upon it; the event which cauſed the Abate» 
ment of the Suit, and the manner in which the property in 
diſpute has become veſted in the perſon entitled; ſhew the 
equitable grounds upon which the parties are entitled; ſhew | 
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the equitable grounds upon which the parties are entitled to 


the benefit of the former Suit, and pray the decree” of the 
Court, e, of of the Plaintiff's caſe, . 


PFlrad. 90. 839 \ . 


A Bill for this purpoſe ſeems to differ from an original 
, Bill in the nature of a bill of Reviver, in this, that upon 
an Original Bill in the nature of. 3 Bill of Revi vor, the benefit 
of the former proceedings is abſolutely obtained, ſo that the | 
pleadings in the f7/ cauſe as alſo the depoſitions of witneſſes 
(if any have been taken) may be uſed in the ſame manner as 
if they had been filed or taken in the /econd cauſe, (1 All. 


99.) and if any decree has been made in the firſt cauſe, tbe 


fame decree will be made in the ſecond cauſe, (2 Vern. 548, 
672. 1 Eg. Ca. Abr. $3). But in the caſe of an Original Bill 
In the nature of a Supplemental Bill, a new \Defence may be 
made ; the pleadings and depoſitions, though uſed to ſome 
purpoſe, cannot be uſed to the ſame. extent as if filed or taken 
in the ſame cauſe, (fee Prec. Ch. 212) and the decree, if any ' 
has been obtained, is no otherwiſe of advantage than as it 
may be an inducement to the Court to make a ſimilar de- 
cree.” Mit. Plead. 68. See allo Cole v. Fountain, 1 Here. 
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IN the ſeveral proceedings we have hither- 
to had occaſion to enumerate, as applicable to 
our Courts of Equity, the reader has perceived | 
2 great reſemblance in Subſtance, though gene- 
rally a difference in form, to thoſe uſed" in our 
Courts of Common Law. But in the Exa- 
. mination of Witneſſes, a material difference 

prevails, both in form and effect. The Exa- 
mination in Courts of Law being ore tenus, in 
the preſence of the judge and of the Court, and 
impromptu at the time of -trial ; whilſt that in 
the Courts of Equity; agreeably to the Civil 
Law, is condudted i in private, and upon Inter- 
rogatories, or queſtions in writing, previouſly : 
- framed for the paper (1). 


6 


(1) The writers upon our Common Law never fail to ap- 
priſe the ſtudent of the ſuperior advantages of the former to 
the latter mode of examination: their remarks are certainly 
founded on reaſon ; and they are ſanctioned by expe- 
rience. In a private and ſecret Examination, taken down 

g 2 n 


* 1 *. ; 


— 
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In Chancery, if the witneſſes reſide within 
| <= 


in writing before an officer or his clerk, (they obſerve) 
a witneſs may frequently depoſe, what ſhame or the appre- 
benſion of immediate contradiction, would prevent his teſti- 
fying in a public and ſolemn tribunal, and in the preſence of 
the witneſſes of the adverſe party. That an intereſted or care- 


leſs ſcriBe may, in the Courts of Equity, by drefling up the 


depoſitions in his own words and Ianguage, make a witneſs 


| ſpeak what he never meant; whereas, at the Common Law, „„ 


| he has an opportunity to correct or explain his teſtimony, if 
either he miſapprehended the queſtions put to him, or his an- 
ſwer be miſunderſtood,” or his meaning attempted to be per- 


verted.— That the very manner of the witneſs giving evi- - 


dence is not unfrequently a ſufficient indication of the truth ot 
falſity ofhis teſtimony, an advantage entirely loſt in the Courts 
of Equity: To which may likewiſe be added the age, qua- 


| lity, and other circumſtances attending the perſon or ſituation 


of the witneſs, which are of infinite uſe in enabling us to 


form an opinion of his veracity.—That the occafional queſ- 


tions of the judge, the jury, and the counſel, propounded to 
the witneſſes on a ſudden, often (in the language of Sir Matr. 
Hale) © beat and boult out the truth,“ which might have 
been ſuppreſſed in delivering his evidence under a formal 
ſet of interrogatories, previouſly framed.—Nor is the pre- 
ſeuce of the judge, as Sir William Blackſtone obſerves, a mat- 
ter of ſmall importance; for beſides the reſpe& and awe with 


which his preſence will naturally inſpire the witneſs, he is 


able, by uſe and experience, to keep the evidence from wan- 
dering from the point in iſſue. See 2 Hale Hift. 140, 3 Blac- 
Com. 373. The ancienr Roman law, as may be collected 


from Quintilian (ſee Inft. Orat. I. 5. c. 7.) ſeems to have been 
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158 A TREATISE OF 
20 miles of London (1), this Examination is 
taken before a public officer, appointed by the 


Court for that particular purpoſe ; but if they 
reſide beyond that diſtance, a Commiſſion, or 


7 Foteſ atem is e to four Com- 
miſſioners 


conformable to that of our Common Law; Re it would be 
far from an incurious or uſeleſs enquiry; to trace the ſteps 
by which fo important a variation from the original and, ap- 
parently, more wholeſome practice was effected, and the rea- 
ſons by which it was produced. It is, however, by no means 
the only inſtance to be met with in hiſtory, of the wiſeſt in- 
ſtitations degenerating from their original eſtabliſhment ; 
frequently by the intereſted policy, and ſometimes by the 
negligence, of the ſovereign or the legiſlature. 


This mode of examination by written Interrogatories, is, 
perhaps, the moſt exceptional part of the Conſtitution of our 
Courts of Equity, and, it is feared, has not unfrequently 
been the means of ſheltering from juſtice frauds - which 
would have been detected by an oral Examination. It was 
formerly, however, carried on in a manner which rendered 
it ſomewhat leſs exceptionable than it is at preſent. oh 


. p. 159. n. (2). 


(1) The common range of the Comet of Chancery, we 
have before ſeen to be ten miles, and this is the diſtance li- 
mited by the Court in reſpect to the Examination of Wit- 
neſſes, (ſee Ord. Chan. 109); but in practice commiſſions are 
ſeldom applied for, unleſs the witneſſes reſide atleaſt 20 miles 
from London, as the expence of the Commiſſion, when they 
reſide at a leſs diſtance, is found to exceed that of a 7 
— Examiner. | 


A SUIT ix EQUITY. -— 


miffioners (two nominated by each party) (1) 
authorizing them to take the depoſitions of the 


ſeveral witneſſes, at the en Places of their 


reſidence (2): 


In 


(i) The uſual way of naming commiſſioners, is for the 
Plaintiff and Defendant to produce reſpectively four names, 


and each party ſtriking out two, the remaining four are 
appointed commiffioners. If, however, either of the parties 
object to all the four named by the other, the objecting party 


may move the Court that other four may be named in their 


ſtead ; or if either party refuſe to ſtrike out two names, the 


Court itſelf, on Petition, will do it. See Gil. 126, 135. 


(2) We obſerved, in a former page, that the Bills or Peti- 
tions of Suitors, in our Courts of Equity, were anciently pe- 


ruſed by the Court itſelf, previouſly to their being filed, and 


the Anſwer of the Defendant taken by one of the Maſters or 
Barons; but that the court afterwards became fatisfied with 
their having been peruſed or taken by a practiſing barriſter 
or commiſſioners. In reſpect to the Bill and Anſwer, no ma- 
terial inconvenience, perhaps, aroſe from this deviation from 
the original practice; but a ſimilar remiſſneſs was unfor 

tunately ſuffered to prevail in the Examination of witneſſes, 
which were formerly queſtioned wiwa voce upon the ſeveral 


Interrogatories, by the Maſter of the Rolls in Chancery, and 
by one of the puiſne Barons in the Exchequer. This practice, 


if revived, would, I apprehend, much weaken the objections 


urged by the Commentators on our Laws, as mentioned in 


a preceding note, againſt the preſent mode of Examina- 
tion in Equity. See ante, p. 43, n. (2). p. 121, n. (2). p- 
156, n. (1). 
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In the Exchequer the range of the Court, 
within which witneſſes are examined in London, 
is only 10 * miles; and the practice there diſ- 
fers from that in Chancery, likewiſe, in this, 
that in Chancery there is but one Examiner 
appointed for the purpoſe of examining all 
Witneſſes, reſident within the Circuit before 
mentioned, whereas, in the Exchequer, each 
Baron has his own ſworn officer for taking ſuch 
Examinations; and the ſeveral Barons have, 
moreover, authority to take Examinations per- 
| ſonally before themſelves ; which authority is not 
confined to the ordinary range of the Court in 
granting Commiſſions, but extends to any part 
of the kingdom. 


The form of a Commiſſion is in Chancery as 
follows : 


A CoMmIssION 70 Exaning 6 in 
CHANCERY. 


Gzonrcs the Third, by tie Grace of Cod, of Great 
Britain, France, and Ireland, King, Defender, 
| 1 | of | 


Foro, Prac. 62, 


A surf If GIT. 161 
of the Faith, and fo forth. To Samuel John- 
ſon, Mayot Edwards; William Maſon; and 

Peter Warne, greeting; Know ye that we, in 
confidencs of your prudence and fidelity, have 
appointed you, and by theſe preſents do give unto 
you, any three or Add of you (1), full power and 
authority diligently to eramins all Witneſſes 
whatſoever, upon rertain Interrogatories to be 
exhibited to you, as well on the part of James 
Willis, Complainant; uf on the part of Edward 
Willis and William Willis, Defendants (2); 
or either of them; and therefore wwe rommand 
you, any three or two of you, that at certain 
days and piaces, to be appointed hy you for that 
purpoſe, you do cauſe the ſaid Witneſſes to come 
before you, and then and there examine each of 
them apart, upon the ſaid Interro gatories, « on 
their refpeftive corporal Oaths, frft taken before 
vou, any three or teu of you, pon the Holy 
* rere. 


(1) IF there be ſeveral Defendants, who 1 TWO by 
different clerks in Court, any two or more of you” is in- 


4 ſerted inſtead of * any three or two vou. 


(32) If. the Cemmifion be obtained n the part of th De- 
fendatit, this order of — the * is reverſed. 


2 
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Evanygeliſts (1); and that you do take ſuch their 
Examinations, and reduce them into Writing on 
parchment ; and when you fhall have ſo taken 
"them, you are to ſend the ſame to us in our 
_ Chancery, without delay (a), whereſeever it 
Hall then be, elgſed up, and under your ſeals, or 
the ſeals of three or two of you, . diſtin&ly and 
plainly ſet forth, together with the ſaid Inter- 
rogatories, and this Writ: And we further 
command you, and every of you, that before you 
act in, or be preſent at the fevearing or examn- 
ing any Witneſs or Witneſſes, you do ſeverally 
take the Oath firſt ſpecified in the ſchedule here- 
unto annexed(3); and we do give you, any three, 
two 


(i) See ante, p. 126, n. (1 K 2.) 
| (2) A Commiſion may be made returnable on a general 


return day; or on any day certain in Term, or © without de- 
lay z”? in which laſt caſe, if it iſſue in Term, it holds to the firſt 


return of the, next Term; and if in the Vacation, to the laſt 


return of the ſame Term. See 3 th. 593. 
(3) The form of this Oath, as annexed to | the ſchedule 


referred to, Is this : 


Yau Hall, according to the beſt of your 1 and Abbe 125 | 
faithfully, and <without partiality to any or either of the parties 
ia this Cauſe, take the Examinations and depoſitions of all and 
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| #wo, or one of you full power and authority 
Jointly, or ſeverally, to adminiſter ſuch Oath; to 
the reſt or any other of you, upon the Holy 
Evangeliſts ; and we further command that all 
and every the clerk or clerks, employed in tak- 
ing, writing, tranſcribing, or ingraſing the 
depoſition or depoſitions of M. itneſſes, to be ex- 
mined by virtue of theſe preſents, Hall, before he 
or they be permitted to aft as clerk or clerks as 
aforeſaid, or be preſent at fuch examination, 
ſeverally take the Oath laſt ſpecified in the ſaid 
"ſchedule annexed (1) - and we alſo give you, 
M 2 ; > 
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every Witneſs and Witneſſes, produced 2 exmined by virtue 
of the Commiſſion hereunto annexed, upon the Interrogatories 
dw profuced and left with you... And you ſhall not publiſh, 
diſcloſe, or make known to any perſon or perſons vhomſoever, 
excepr to the clerk or clerks by you employed, and fworn to ſecre- 
cy in the execution of this Commiſſion, the contents of all or b 
any of the drpofitions of the Witneſſes, or any of them, to be 
| taken by you and the other Commiſſioners in the ſaid Commi/- 
fron named, or any of them by virtue of the ſaid Commiſſion, 
until publication ſhall paſs by rule, or order of the High Caurt 
of Chancery. 


(1) This Oath is as follows :=Tou hell truly, faithfully, and 
without partiality to any e either 'of the parties in this . 
| Mar 
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or any one of you, full power and authority, 
" jointly and ſeverally, to adminiſter ſuch Oath 
t fuck tlerk or clerks, upon the Holy Evange- 
lifts. Witneſs ourſelf at Weſtminſter, the 


day of in the 36th year of our reipn. 
CER ARDan. 
Indorſed © By order of Court.” WIVTIR. 


Label—-7 Samuel Johnſon, Mayot Edwards, 
William Maſon, and Peter Warne, Gents. 
any three or two of them, to examine Witneſſes, 
as well on the part of James Willis Plaintiff, 
as on the part > Edvard Willis and William 
Willis 


tale and aurite downs tranſcribe and ingroſs, the depofetions oft 
all and every Witneſs and Witneſſes produced and examined by 

| the Commiſſioners, or any of them named in the Commiſſion here- 
unto annexed, as far forth'as you are diretted and employed by 

the ſaid Commiſſioners, or any of them, to take, write down, or 
ingroſs the ſaid depyitions, or any of them; and you ſpall not 

' publiſh, diſcloſe, tr make known to any perſon or perſons whom - 

fewer, the contents of all or any of the depofitions of the cuit- 

neſſes, or any of them, to be taken, wrote down, tranſcribed, 67 

ingrofſed, by you, or whereto you ſhall have recourſe, or be in 

| any wiſe privy, until publication ſhall paſs by rule or order of 

0 the High Court of Chancery. The form of this, and the pre- 

ceding Oath, were preſcribed by Lord Macclesfield and Sir 

J. Jehl. See Ord. Canc. 207. 
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Willis ente; returnable without delay on 
14 days notice e 

Ass. 

dor e 8" Winrzz. 


— the ortnin hens 


4 Cammuzugn ta examine Wi ineſſes i in the | of 
nB ER. 


Grox c the Third, Ge. To our beloved Samuel 
Johnſon, Mayot Edwards, William Ma- 
fon, and Peter Warne, greeting: Know ye 
that wwe give to you, or any two or more of 
you (2), full power and authority to examine cer- 
tain Witneſſes upon Interrogatories to be exhibited 

Before you, or any two or more of you, as well on 

| the part of James Willis, Complainant, as on 

the behal) * * Edward Willis and William 
| EO Willis, 


- 


(1) This was the ancient notice of trial in a cauſe at law, 
and from thence taken For. Rom. 426. If, however, the 
commiſſion iſſue in Eafter Term, and be returnable in Tri- 
nity, ten days notice is held to be fufficient on account of 
the ſhortneſs of the Vacation, 


(2) See ante, p. 161, n. 0 1). 
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Wills, Defendants (1) ; and therefore we 
command you, that at ſuch day aud place, or days 
and places, as any two or more of you ſhall 
- @ppornt, you, or any two or more of you, do ſum- 
mon the ſaid Witneſſes to appear before you, and 

do carefully examine them and every of them 
each ſeparately by himſelf or herſelf upon the 
ſaid Interro gatories, on their reſpective corporal 
oaths, to be by them feverally taken on the Holy 
Goſpels of God(2), before you, or any two or more 
. of you, and do take their depoſitions thereupon, and 
engroſs them on parchment, and do ſend the ſame, 
taken in form aforeſaid, before the Barons of our 
Exchequer at Weſtminſter, on, &c. (3) cloſed up 
under the hands and ſeals of any two or more of 
Jou, with the ſaid Iuterrogatories and this Writ : 
And wwe further command you, that before any one 
of you ſhall proceed to adminiſter an oath to any 
f the ſaid Witneſſes, or to examine any of them, 
or be preſent at any ſuch Examination, you ſhall 
take the oath firſt mentioned in the Schedule here- 
| = ants 


e. 
(2) See ante, p. 126, n. (1 & 2). 
(3) See ante, 162, n. (2). 
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unto annexed (1); And we give to you and every 


of you full power and authority, jointly or ſepa- 
rately, to adminiſter the ſaid Oath on the Holy 


Goſpels of God to the reſt, or to any other of | 


you: And we further command, that the perſon 
or perſons who ſhall ſerve as Clerk or Clerks to 
take, write down, tranſcribe, or ingroſs the depo- 
fitions of the Witneſſes to be produced before and 
examined by you, or any of you, by virtue of 
theſe preſents, hall, before he or they be per- 
mitted to ſerve as ſuch Clerk or Clerks as afore- 
| ſaid, or to be preſent at the Examination of any 
Witneſſes, take the Oath laſt mentioned in the 
ſaid Schedule(2); and we give to you and every 
of you full power and authority, jointly or ſeve- 
rally, to adminiſter the ſaid Oath on the Holy 


Goſpels of God © corporally to ſuch Clerk or 


Clerks ; provided that the above-named Defen- 


dants have fourteen days notice given to them 


reſpefively $f the day and place of your firſt 
Yo 


05 This Oath is in the fame words as that in mie 
dee ante, p. 162. n. (3)- 


(2) IN ante, F. 163, n. I). 
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fitting about the execution of theſe . (1). 
e e, a Weſtminſter, the day of 


in the 36th year of our r reign. 
4 Barons (42. 
bo "RA 
0 | 3 2 bs 


Proper notice having been given to the De- 
ſendants of the time and place of executing 
che Commiſſion, Interrogatories, or queſtions, 
previouſly framed and ſettled, are produced on 
each ſide, and ſeparately read to the reſpective 


Wang (9), and their reſponſes ar depoſi- 
tions 


(1) See ante, p 165, A. (4). | 
(2) Or By Fat of Baron Thompſon,” if it ifue by the 


authority of one of the Bagons * and not of che Court 
itſelf. 


(3) The uſual method of procuring the 8 of 
the witnefles before the Commiſſioners is by Summons under 
their hands; but as this is not compulſory, if chere be any 
reaſon to apprehend that they will negled to attend, a Sub- 
png may be procured to compel their appearance. The 
form of Summonſes for this purpoſe may be ſcen—#inde, 
336.—1 Fow. 102, The forms of the Subpere are theſe: | 


Subpœna ad teftificandum in Chancery. 


Geonce the Third, &c. To James Henry Nevil greeting : We 
command and ftrialy enjoin you that, laying all other matters 
afide, 
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— — bp the Cool 
ſioners. 


The 


afide, and notwithſtanding any excuſe, you perſonally be and 
appear before Samuel Johnſon and others, Commiſſioners ap- 
pointed in our Chancery, at ſuch times and places as the bearer 
hereof A appoint, to teftify tlie truth in à certain cauſe de- 
pending in our ſaid Court on the behalf of James Willis, an 
Infant; and this you may in uo wiſe = devalty of 
1. 100. Witneſs, &c. 


. b ad teftificandum in the Exchequer. 


GEORGE the Third, &c. To James Henry Nevil, greeting - 
We command and ftricy enjoin you, that all excuſes, apart, 
you perſonally be and appear before Samuel Johnſon, Mayot 
Edwards, William Maſon, and Peter Warne, our Commi/- 
froners, or any tau9 or more of them, by virtue of our Cammiſ- 
fron, under the Seal of our Court of Exchequer at Weſtmin- 
ſter, at ſuck day and place, or days and places, which our 
ſaid Commiſſioners, or any two or more of them ſhall appoint 
you, to teftify and inform our ſaid Commiſſioners concerning 


certain Articles or Interrogatories to be then and there propoſed 


to you on the part and brhalf of James Willis, an Infant 


Plaintiff, againft Edward Willis and William Willis, De- 


| Fendants; and this you are in no wiſe to omit, under the pe- 
naliy, &c. (as i in Subpœna to appear and anfwer), Mi- 
neſs „ Sc. 


The ſame rule is | bod in "Tomy to the number of 
witneſſes allowed to be inſerted in theſe Subpcenas as in 
thoſe we have before ſpoken of; viz. three in Chancery. and 
four in the Exchequer : and they are ſerved in the ſame man- 
ner as other Subpœnas. | 
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The form of | ſuch Interrogatories in either 
Court (mutatis mutandis) may be thus : (1). 


INTERROGATORIES ex/ibited in Equity. 


INTERROGATORIES 70 be adminiftered to Wit- 
neſſes to be produced, feworn, and examined in 
a certain cauſe depending in the High Court 
of Chancery; wherein James Willis, by 
John Willis, his Father and next friend, is 
Complainant, and Edward Willis and Wil- 
liam Willis, Executors of the laſt Will and 
Teftament of Thomas Atkins, deceaſed, are 
Defendants. On the part and behalf of the 
ly Complajnont ; ; that is to ſay, | 


Firſt 


(1) The Interrogatories exhibited by the Commiſſioners 
were formerly annexed to the Commiſſion, but by the pre- 
ſent practice, founded on the mutual convenience of the 

parties, they are delivered to the Commiſſioners at the 
opeving of the Commiſſion: As they are ſtill however ſup- 
poſed io be annexed to the Commiſſion, the Commiſſioners 
cannot without the ſpecial leave of the Court, examine the 
Witneſſes upon any new Interrogatories differing from thoſe 
firſt delivered to them—Sce Prec. Chan. 386. But in re- 
ſpe& to che Examiner in Town, who is a public officer oſ 
the Court, it is otherwiſe, See p. 
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Firſt Interrogatory---Do you know (1) the parties, 
 _ Complainants and Defendants, in the Title of 
theſe Interrogatories named, or any and which 
of them, and haw long, &c. Sc.“ Declare the 
ruth and your . therein. 


Second Interrogatory- Did or did not the aid | 


Thomas Atkins, in the foregoing Interrogato- 
ries named, ever, and when, and where, in your 


fight or preſence, or in the preſence of any and E 


what other perſon or perſons to your knowledge, 
fign, ſeal, publiſh or declare, his laſt will and 


Teſtament in writing, or any and what writing, 


as and for, or Pur porting to c his % Mill, 
c. Sc. Declare. 


Third Interrogatory Do you know of any appli- 
cation or applications which have been made by or 


on the behalf of the above-named Complainant 10 


the Defendants above- named, or either and which 
of hem, for the payment of the 2 of 5 800, 
in 
(i) Interrogatories muſt be i and to the point; if 


otherwiſe, or it they be leading or directory, as © do not you 
know,“ they will be vn... DA See 1 F. Vex. 400. 
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in the pleadings in this cauſe mentioned to have 

been bequeathed io or fur the benefit of the faid 
Complainant, &c. If yea, ſet forth when, or 
about what time or times reſpettively, and by 
ohm by name, and to whom and where, ſuch 
application or applications was or were ſo made, _ 
and whether the ſame was or were in any and 
what manner complied with or aſſented to, or 
refuſed aud rejected, and by whom and for any 

and what reaſons ? Declare, c. E 


Laſtly—Do you knaw of any other matter or thing, 
ar have you heard, or can you ſay, any thing 
touching the matters in queſtion in this cauſe, 
that may tend to the benefit and advantage of 
the Complainant in this cauſe, beſides what you 
have been interro gated unto ? if yea, declare the 
_ ſome fully, and at large, as if you had been par- 
ticularly interrogated thereto. 


933 Manxixc. (1). 


(1) By order of Court, Interrogatories muſt be peruſed, 
and nigned by Counſel, before they can be exhibued. 


©; After 


— 
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Aſter the Oaths have been duly adminiſ- 
tered to the Commiſſioners, their clerks, and 
the reſpective witneſſes, the depoſitions are 
taken, and fairly tranſcribed, in the following 


form: 


D Epos frioxs n Equity by CoMmiss10N. 


Derosrrroxs of Mitneſſes, produced, fworn, and 


examined, on the day of © in the 
36th year of his preſent majeſty, king George 


the T, hird, and in the year of our Lord 1795, at 


the houſe of W. Brown, known by the fign of 


the Buſh, ſituated in the pariſh of Kelfal, in the 


county of Nottingham, by virtue of a Com- 
miſſion, iſſuing out of his majeſty's High Court 
of Chancery (1), to us Samuel Johnſon, Wil- 
| liam Maſon, and others, direfted, for the exa- 
mination of Witneſſes in a Cauſe there depend- 
ing, between James Willis by John Willis 71 
Father and next friend, Plaintiff, and Edward 
Willis and William Willis, Defendants, on 


te 


(1) In the Exchequer © out of and under the ſeal of ki: 
Majeſty's Court of Exchequer at Weſtminſter,” ta &c. 
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the part and behalf of the ſaid Complainant (1) ; 
we, the acting Commiſſioners under the ſaid Com: 
' miſſion, and alſo the reſpettive clerks by us em- 
played in taking, writing, tranſcribing, and en- 
groſſing the ſaid Depaſitions, having firſt duly 
taken the Oaths annexed to the ſaid Commiſſion, 
according to the tenor and effett thereof, and as 
thereby required. tas I 


James Henry Nevil of Pelligate, in the 
county of Northampton, Eſq. aged 30 years, 
or thereabouts, a Witneſs produced, ſworn, and 
examined, on the part and behalf, of the ſaid 

- Complainant (2) James Willis, depoſeth and 
faith as follows : 
: "To. - 


(2) Each party joining in the Commiſſion, uſually exhibits 
Interrogatories ; the praflice of examining the Defendant's 
Witneſſes upon the Interrogatories of the Plaintiff only, er: 
ccnverſo, which is ſometimes done, being diſeountenanced 
by the Courts as partial and dangerons. | 


(2) The practice is, when a Witneſs is produced, that he 
ſhould be firſt examined upor the Interrogatories of the party 


producing him, and then upon the Cort-Taereogateries of 
the other ſide. 
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To the firſt Interrogatory—T + is Deponent 


ſaith, that he knows the ſaid Complainant James 
Willis, and hath. fo known him for the ſpace of 
3 years laſt paſt, or thereabouts, and doth alſo 
| know and is well acquainted with the ſaid De- 


fendants Edward Willis, and * Willis, 


Ge. Sc. 


To the ſecond Interrogatory— Tur Depo- 
nent ſaith, that he was preſent and did fee 
Thomas Atkins, in the pleadings in this Cauſe 
mentioned, ſign, ſeal, publiſh, and declare as 
and for his laſt Will and 7. . a certain 
. writing, © rf: Ae v8 
To the third Interrogatory— Tuts | Deponent 
ſaith, that in or about ' the month of January 


laſt, he this Deponent was, together with John 


Willis, the Father of the ſaid 'Complainant 


James Willis, at the houſe. of, and in company 
with, the ſaid William Willis, and doth well re- 
"member that the ſaid John Willis did then and 
there addreſs the ſaid, Defendant on the Part and 


tu e of the Je r oor d requeſted 
| that 
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that the ſaid William Willis or his Co-exe- 

. _ cutor - the. faid Edward Willis, would pay or 
otherwiſe ſecure for the benefit of the ſaid Com- 

N nme 800, Sc. Sc. 


And to . laſt A eee I Dips | 
nent ſaith, he doth not know of any other matter 
or thing, Ec. &c. 


James HENRY Nevil, 
SAMUEL JOHNSON, 


WILLIAM Masox (1). 


If the Witneſſes be examined in Town be- 
fore an Examiner (2), the form of the . 
ſition e vary, as [bn 


Dxnpos1- 


41) AR e ſigned by the Witneſſes exa- 


(2) As the: Rxzamincr 3 is an officer of the Court, act- 
ing as its deputy or ſubſtitute, the form of the Subpœna 
to compel the Appearance of Witneſſes before him, differs 
from that to teftify before Commiſſioners, and is preciſely 
the ſame in form as that which iſſues for the attendance of 
parties before the Court itſelf, viz. © That you perſonally 
be and appear before us in our Chancery immediately after the 
| receipt 
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Dxxrosrrioxs in EqyiTY before an Kraul. 


Wrrurssns 3 in 4 Cauſe depending and 
at iſſue in this Honourable Court, wherein James 
Willis az Infant by John Willis his Father 
and next friend is Complainant, and Edward 
Willis and William Willis are Defendants, on 
' the part and behalf of the ſaid Complainant, by 
Alexander Morgan, E/q. Examiner in Cha#- 


James Henry Nevil of, Sc. aged 30 years 
and upwards, being produced as a Witneſs on 
the part and behalf of the Complainant in this 
Cauſe, was on the day ef 1 
in the year of our Lord 1795; ſhewn in perſon 

| at the ſeat of Mr. Hill, (who is the clerk 
in Court * the * in the title hereof” 
| NN . 4 an? 


receipt of this, whereſoever it ſhall then be, to anſwer con - 
cerning thoſe things which ſhall be then and there objected to 

vou &c. As in Chancery, therefore, the Writ appoints no 
time or place for the party's Appearance, a written notice, 
ſigned by the Plaintiff's ſolicitor, expreſſing thoſe particulars, 
and the purpoſe for which his attendance is required, is deli- 
vered to him at the time of ſervice, 
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named ) by Mr. Vaugh one of the ſworn chefs 
in my office, who then alſo left a note of the name, 
title, and place of abode of the Deponent, at the 
cat aforeſaid (1); and afterwards, on the ſame 
day and year, the ſaid Deponent being ſworn and 
examined,  depyſeth « and ſaith as follows : 


iſt. To the firſt Interrogatoriew—The ſaid 
Deponent faith, that, &c. (as before.) ʒ 


A. Moncan, 
R. Hinpe (2). 


The Depoſitions being completed, they are 
cloſely bound up, and (being ſecured from in- 
ſpection by the ſignatures and ſeals of the ſe- 
veral Commiſſioners), ſent to the Court out of 
which the Commiſſion iſſued by a meſſenger, 
who makes Oath that the © ſaid Depo- 

| ſitions 


(1) This is required in order to give the adverſe party an 
opportunity e perry the . 
ante, p. 175. +4 PI er 


(. 2) Unleſs the Depoſitions are ſigned by the Examiner and 
ſix elerk, they will not be permitted to be read at the hearing. 


"8 
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tions have not been opened or altered ſince 
they were delivered to his charge.“ They 


are then committed to the cuſtody of the clerk 


in Court, who prepared the Commiſſion, if ta- 
ken in the Country, or detained by the Exa- 
miner, if taken in Town, till publication has 
paſſed (1) by rule or order of Court. After 
which they may be inſpected, or copies of them 


delivered, at N requeſt of any of the parties. 


— 


After pid has ali * parties, 


regularly, are to proceed to a Hearing; but 
ſhould the evidence on either {ide appear to 
be exceptionable, on account of the diſcredit 


or incompetency of any of che Witneſſes, | 
leave, may be obtained, on motion, to object 


N2 . Ee Your 


(.) When the examination of Witneſſes on 3 ſides 13 
perfected, either party ſerves the other with a rule or order 
of Court, importing that the Depoſitions will be made pub- 
lic, unleſs ſufficient cauſe be ſhewn againſt i it, within a time 


therein expreſſed. If no cauſe bo ſhewn, the rule is made : 


abſolute; this is termed paſſing publication,” and 


abſolves the Commiſſioners and Examiner from tele reſpec, | 
_ . tive Oaths of 3 
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to the validity of their teſtimony (1). The me- 
thod of doing which, is by the exhibition of 
Articles, which may be in the following form: 


AxrierEs of Exczr Trion #0: the Carpit of 4 
Wirurss in CHANCERY. 


5 Axrierzs exhibited by James Willis Complain- 
ant, by John Willis his Father and next 
friend, in a certain Cauſe now depending and 
at iſſue in the High Court of Chancery, wherein 
The faid James Willis by zit ſai Father is 
| liam Willis are Defendants, 10 diſcredit the 
Teftimony of Henry James Nevil; a Witneſs 
examined before Alexander Morgan, Eh. one 
of the Examiners of the ſaid Court, (or if the 
. Witneſſes were examined by Commiſſioners) | 
cc ty 


069 In frifinel, the proper time | and manner of exhibiting 
- objeQions againſt the Competency of Witneſſes, is by Inter- 
rogatories at the Examination in chief before the Commiſſi- 
oners or Rraminer ;; but as their incompetency is ſeldom 
known till after the publication of their Depoſitions, this 
indulgence is never refuſed, when n. n n 


W it's propriety. 


A SUIT IN BQUITY. ©: / 


« virtue of 4 Commiſſion ue out of the ſaid 
Court to Samuel Johnſon and others, directed 

for the examination of Witneſſes inthe ſaid Cauſe, 

upon certain Interrogatories exhibited before 

© them for that purpoſe; and which Jaid Witmeſs 

was examined on the * and behalf of the 
fo id an, 


| Firſt—T) he ſaid" James Willis, by his 0 Fa- 
| ther and next friend, doth charge and allege 
that the ſaid Henty James Nevil hath, fince 
his Examination in the ſaid Cauſe, acknowledged 
that he is to receive and doth expett a conſidera- 
le reward er gratuity in money, from the ſaid 
Defendant, in caſe the ſaid Cauſe be determined 
in his the ſaid Defendant's favour ; and that he 
the ſaid Henry James Nevil is perfonally in- 
tereſted in the Yue on amn 19 W 
Cauſe, | | 


Secondly — The ſaid James Willi doth, as 
aforeſaid, charge and allege, that the ſaid 
Henry James Nevil is @ perſon of bad morals 

| and of evil fame and character, and i. gener- 


ally 
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ally eſteemed and reputed ſo to be; and that the 
ſaid Witneſs is a perſon who hath no regard to 
the ſacreane/s of an Oath, or belief. in a future 
fate, and one whoſe e e to 
be credited, 


A W NING. 
" Theſe Articles are filed in the office of the 
Examiner, or of the Six Clerks of the Court, 
accordingly as the original Depoſitions were ta- 
ken before him, or by Commiſſioners, and In- 
terrogatories (by leave of the Court), are fram- 
ed upon them, and exhibited before the Exa- 
miner in Chancery, or a Baron in the Exchequer, 
or by Commiſſion, and the Depoſitions taken 
and publiſhed, as in other caſes. Like Excep- 
tions may alſo be taken to theſe, as to thoſe 
ve have already ſpoken of. Theſe matters be- 
ing at length. inally ſettled, the "_ 8 
Ba a Hearing, | Uk 


on 


5 


, 


4 SUIT IN _BQU1TY; 183 


* 


Or THE HzarinG or a CAusz In Equity. 


THE Cauſe being now ripe * | 3 p >a 
may. be ſet down (1) at the i ſta, 4 of hes” 


party; and a Subpcena to hear judgment (2) 
procured and ſerved as in other caſes. 


bs DFeuee; wa 


(1) In Chancery, the Cauſe may be ſet down either before 2 


the Lord Chancellor, or che Maſter of the Rolls, at the diſ- 
cretion of the clerk in Court, regulated by the importance 
of the Suit, and the number of Cauſes depending before each. 
THI the beginning of the laſt reign, the authority of the 
Maſter of the Rolls to determine Cauſes was much doubted 
and litigated. (3 Blac. Cam. 459.) .) By the 3 Geo. II. c. 30, 
it was therefore declared that all orders and decrees made 


by the Maſter of the Rolls (except only ſuch as by the courſe 
of the Court are appropriated to the great ſeal alone) ſhall be 


deemed valid orders and decrees of the Court of Chancery, 

ſubject nevertheleſs to. be diſcharged or altered by the perſon 
or perſons holding the cuſtody of the great ſeal, and ſo as 
that the ſame be not enrolled till figned by him or them." 


(2) This Subpœna correſponds with the notion of the 
civilians, that no act of Court ſhould be made altera parte in- 
audita: and by the ancient rule of the Court, there was al- 

ways a T between paſſing publication and Hearing the 


Cauſe, | 
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The form of this S "pena, in Chancery, is 


_ . the ſame as that we have y given, with a 
difference only in the Tall and Indorſement, 


which expreſs the purpoſe or which the party” 3 


attendance 1 is required, as 
Fubpæna to Han jubentsr in CuAxckRv. 


GeorGE the Third, Sc. To Edward Willis 
and William Willis, greeting : For certain 


caliſes offered before us in our Chancery, , we com- | 


mand, Oc. that you perſonally be and. appear be- 
Fore us in our ſaid Chancery, on the 8th day of 


Nove mber nert (1 ) whenever it ſhall then 
a | . bs, 


7 


But 


now, by Ord., Can, 211, the rule in „ee is, We the 
Plaintiff ſhall have liberty to ſet down his Cauſe for Hear- 
ing on the next Term after publication, and, on failure it 
may be ſet down by the Defendant on the Term next fol- 
lowing ; | and if the Plaintiff do not then appear, his Bill 


$4 44% 


themſelves for attendance. 


i > oY; 


ger, fea pat.” 
. 
(i) The algen to hear Jud: 


of the E. Is made n _ 1 55 days be- 
| | __ 


vill be diſmiſſed for want of Proſecution. As to the Ee. 


5 the praAice 5 
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be, to anſwer, Sc. (as in the Subpcena ad re- 
ſpondendum). Witneſs, &c. 
55 CoukrENAV. 


 Indorſed—* By the Court, to hear Judgment the 


11h day of November next, at the Suit of 
James Wills an Infant. | 


Label—Edward Willis to appear in Chancery, 


returnable the 8th day of November next; 10 


hear Judgment the 11th day of the ſame month, 
at the Suit of James Willis an Infant, 


In the | et the cauſe of Citation i is ex- 
F in the body of the Writ, as 


Sy 


| C AA The 


time of ſervice, previous to. the return, is regulated by the 


diſtance of the party's refidence from London. If he reſide 
within 20 miles, chat is to ſay, the uſual range of the Court, 
10 days is deemed ſufficient notice; but, if beyond that 
diſtance, 14 day are allowed; except in the ſhort Vacation 
of Eaſter, when 8 days only are required in the one caſe, 
and 10 in the other, See Prac. Reg. 349, Hinde, 4. 


- Subpena 


a and 4 
. . 8 - a” 8 Py * A 
. „ * — —— 2 2 « p T_ 7 +» 
We . *- * . " 
CO ED I TE om dt. by FI 
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| | \ 
Subpena to Haan JupowzsT in the ExCHE- 
kk. | 


Groncr the 7 rd. Sc. To Edward Willis and 
William Willis, greeting: we firmly enjoin 
end | command you, that, all excuſes ceaſing, you 
do perſoually be and appear before the Chancellor 
and Barons of our Exchequer, at Weſtminſter, 
in the Court of the Chamber of the ſaid Exche- 
quer, on Thurſday the day of 

next (1), 40 hear the Judgment of the ſaid | 
Chancellor and Barons there, in a certain Cauſe 
wow there depending by Engli % Bill, wherein 

James Willis an Infant is Complainant, and 
| Edward Willis and William Willis Defen- 


 dants 


£1) In the Excheguer the days appointed for the Hearing of 
| Cauſes, are Mondays, Tueſdays, Wedneſdays, Thurſdays, 
and Fridays in every Term; the Subpena may, therefore, be 
returnable on either of thoſe days, provided they do not fall 

upon the zoth of Jan, the 2d of Feb. Aſcenſion day, or Mid- 
ſummer day,” 2 Fow. 178. The range of the Exchequer in 
reſpect to the ſervice of the Subpcena to hear Judgment, is | 
by rule of Court extended to 60 miles; within which 10 
days, and beyond which 14 days notice is required to be 
given to the ſuitors of the time and place of their attendance, 
except in the ſhort Vacation between Eaſter and Trinity 
Terms, when 10 days are held ſufficient at the remoteſt diſ 
tance. ibid, 
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2 and hereof you are vor to fail, on pain Sc. 
| Vi t wage 3 Se. » 4 


mY 


If, however, the Defendants be a 1 Grp 
rate, a Writ of Diftringas, inſtead of the Sub. 
pena, is to be ſerved upon them, conformably 


to the practice i in requiring (heir apprerance to 
the Bill *. 2. 


| The parties appearing, by their counſel, on 
the third (1) day after the return of the Sub- 


pena, the Allegations of the Plaintiff, and the 
Defendant's Anſwer are briefly ſtated to the 
Court, by the junior counſel on each ſide. The 
| kading counſel of de Pintif then enters 
FF * 
2 TIEN p. 93. 


N (1) On whatever day the party's appearance may 9 

quired by the Writ, he has, in all caſes, three days indul- 
Fence, (which are called days of grace) before his appear- 
ance is actually required; © for our ſturdy anceſtors held it 
beneath 'the condition of freemen to appear, or to do any 
other act at the proci/e time appointed.” 3 Blac. Com. 278. 
The Feudal Law, therefore, (from whence is derived the 
guarto dies poft of our Common Law) as well as the Canon 
and Civil Law, allowed three diſtinct days of Citation before 
the Defendant was adjudged contumacious for not appearing. 
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more particularly into the nature, circumſtan- 
ces, and merits of his Client's caſe, and in- 
forms the Court of the points in iſſue between 
the. parties. Such parts of the Depoſitions and 
Anſwer of the Defendant as the Plaintiff chaſes 
to call for, are then read, for the purpoſe 
of receiving the remarks and animadverſions 
of his counſel. The Defendant afterwards pro- 
ceeds in the fame manner to make his-Defence, 
and the Plaintiff's counſel are heard in reply, 
which ends the Forenſis litigatio; and the Court 
proceeds to pronounce it's Decree, which is the 
final judgment or ſentence of the Court, upon 
the rights of the ſeveral parties in the Cauſe (1), 
and is minuted down by the Regiſter, from the 
mouth of the Chancellor or of the Barons. 


But 


(1) In a preceding page (121), we have obſerved upon 
the nature and uſe of a Croſs Bill, for the purpoſe of remov- 
diag difficulties to the effectual and equitable determination of 
a cauſe; if fuch difficulties ſhould remain undiſcovered, or be 
unremoved, till the Hearing, the Court will then direct a Bill 
ol chis nature to be exhibited, and reſerve the directions or 
decree, which it may, afterwards pronounce, till ſuch new 
cCuauſe be ripe for hearing. 2 Ch. Ca. 248. 


j 
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But if the Defendane neglect to appear by 
his counſel at the Hearing, the counſel for the 


Plaintiff, on proving ſervice of the Subpæena 
ad audiendum judicium, prays ſuch decree as he 
deems his Client entitled to (1), which, (not 
being oppoſed) is granted as of courſe, with 
this reſervation only that the Defendant, within 
a given time, ſhall be at liberty to ſhew cauſe | 
againſt its being carried into execution. For 
this purpoſe the plaintiff procures a Subpene 
_ to ſhew cauſe, which, in Chancery, is as follows: 


A Sub- 


(1) But if, on the other hand, the Plain/if, after ſetting 
down his Cauſe for hearing, peglect to attend, the Court can 
only order it to be ſtruck out of the paper of Cauſes to be ſet 
down afreſh, unleſs the Defendant have taken the precaution 
to make an affidavit of his having been ſerved with a Subpœna 
to hear Judgment at the plaintiff's Suit, in which caſe the Bill 
will be diſmiſſed with coſts ; © becauſe a Plaintiff may ſet down 
his Cauſe, and yet, upon further conſideration of the matter, 
he may not think fit to ſerve the Defendant with a Subpeng 
to hear judgment; in which caſe it mult be heard ad reguif- 
tionem Defendentis, in order to entitle him to a diſmiſlion,” 
Fer. Ram. 157. | 
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A Subpena to ShEw Cavst in CHANCERY: 


Gronce the 7 hird, Sc. To Edward Willis; 
greeting : for certain cauſes offered before us, in 
our Chancery, we command and Aricty enjoin 
vou, that, laying all other matter afide, and not- 

withſtanding any excuſe, you perſonally be and 
appear before us, in our ſaid Chancery; on the 
iy f - next (1), whereſoever it 
Shall then be, then and there to ſhew yood and 

| Juſficient cauſe (2) in 4 certain matter, in our 
Said Chancery, now in controverſy between James 
Willis, an Infant, e and Edward 
© Wills 

(1) The 8 to ſhew cauſe, being ae prom 

muſt be made returnable in Term, and ori a day certain, 1t 

will otherwiſe be ſet aſide for irregularity. See For. Row. ; 
ns. 45 
(2) Viz. againſt 1 The part of the * 

here referred to, uſually runs chus: « And this Decree is to 
be binding upon the Defendant, unleſs he, being ſerved with 

a Subpena for that purpoſe, ſhall, at the return thereof, ſhew 

unto this Court good cauſe to the contrary.” It is alſo | 

made a part of ſuch Decree, that © before the ſaid Defen- 

dant is to be admitted to ſhew ſuch Cauſe, he is to pay unto 


the Plaintiff his coſts of this day's default of attendance, to be 
taxed by one of the Maſters of this Court.” | 


ASU IN EQUITY. | 4 191 

Willis and William Willis, defendants ; at- 

cording to the true intent and meaning of a cer- 
tain order of our ſaid Court, made between ye in 

this cauſe, bearing date the day of ; 

laſt, and to do further, and receive, &r. (as in 

the Subpcena to Hppeer and Anſwer), Wi . 
neſs, &c. | CoonTuxar, 


Indorſed---<« By the Court.“ 


T. c. 


Label-— Edward Willis to appear in Chancery, 
_ returnable the day of A 150 ſbewe 
Caufe againſt a Decree, dated the day 9 
at the Suit * James Willis, an Infant. 
COURTE NAY. 


In the Exchequer the form is thus 1 
Subpena to SHEW CavsE in the Excutquer. 


_ GeorGE the Third, &c. We command you that, 

every excuſe apart, you do fulfil and perform 

| | all and every the matters and things contained 

and ſpecified in a certain Decree or order of our 
Court of Exchequer at Weſtminſter, made the 

day 
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l b the 36th year of our 
1 according to the tenor and purport of 
the ſaid Decree or order; the tenor Whereaf, for 
your better information in the premiſes, toe have 
ent you annexed to theſe preſents ; or, in default 
of your performing the matters and things con- 
| Tained in the ſaid Decree or order; that you be 
and appear before the Barons of our Exchequer 
at Weſtminſter, on the day of 
next,. to ew Cauſe to our ſaid Court why you 
refuſe to perform the ſame ; and this you may in 
no wiſe omit, Ge. (is in the Subpeets tb Ap- 
| 258 and wer i Wi inge or” 


5 Eiior. 


Theſe Subpcenas teh ferved in the fiche hes 
ner as thoſe formerly ſpoken of; but there is 
no rule limited in reſpeC of the timo of Service, 
which may therefore be on any day before the 
return (1). 
If 
6) 1 weie ie be wild, ©h. Baron Gilbert oblerves, that 


a time was fixed for the ſervice of this Subpcena, as in the 
eaſe of Subpana to hear Judgment ; *for when the Decree | 


4 vir Iv hfrfrr. 193 


If the Defendant ſhew no cauſe within the 
time ſpecified in the Order and Subpœna, he 
is preſumed to ſubmit to the requiſitions of the 
Decree, and the Cauſe is at an end but if, at 
the return of the Subpcena, he offer to the 
Court ſufficient reaſons againſt the affirmance o 
the Decree, the Cauſe is reſtored, and the De- 
cdree pronounced, in the manner we have before 
mentioned, after-a full diſcuſſion of the merits | 
of the caſe. This Decree will next engage ou 


1 


2 


— 


is pronounced in Term time, the party (if the Subpoœna is 
made returnable the ſame Term, as it may be) has but a very 
few days left to ſhew Cauſe againſt the Decree, and is ſome- 
times reſtricted in time to do it.“ For. Ram 156. This in + 
convenience is, however, in ſome degree alleviated by the 
 liberality of the modern practice, which gives the Defen- - 

dant 8 days, in which to ſhew Cauſe, exclufive of the day of 
ſervice. See Hinde, 437. r 


W — a tHritor 


{% 


3 Or rux Decnze IN Eaprrr. 
- THE, Deeree or judgment of a Court of 
Equity may be either interlocutory or final; it 
material to be aſcertained, in order to enable 
the Court todo complete juſtice between the par- 
ties, are ſo fully adduced and eſtabliſhed, by 
the ſeveral pleadings in the Cauſe, that no fur- 
ther elucidation is requiſite. But where any 
material fact or circumſtance is either omitted, 
 or- ſtrongly controverted, in the pleadings, it 
Trequently becomes neceſſary to ſupply the de- 
ts in the one caſe, or aſcertain the truth in 
| the other, by inſtituting an enquiry before one 
of the Maſters of the Court, or by obtaining 

2 verdi& of a jury at law (1) in theſe caſes 
1 an 


1 (1) It ſeldom happens that the firſt Dectee of the Court is 
T | final; for if any material circumſtance be poſitively aſſerted 
4 dy the one party, and denied by the other, the Court (ſenſible 
of the deficiency of its peculiar mode of trial by written 

depoſitions) 
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an inter locusory Dees is pronounced to that 
effect, and the final judgment of the Court ro- 
| ſerved till the event of — n ae 
known. "AG 


O 2 Bie 
f » 


_ depoſitions) will direct the truth of the fact to be inveſtigat- 
ed and eſtabliſned by the verdict of a jury. In Chancery, 
where, by the practice of the Court, no jury can be ſummon- 
ed, the method of trial is by referring the fact to the Court 
of King's Bench (or to the Aſſizes if the Cauſe ariſe in the 
country) upon a feigned iſſue between the parties. The uſual 
method of doing which is for the Plaintiff to commence an 


action againſt the Defendant for the amount of a ſuppoſed 
| wager laid, that the fact diſputed was ſo and ſo, as that A 


was heir at law to B, c. the Defendant admits the wa- 


ger, but avers that A is not heir to B, by which. that fact be- 


comes at iſſue between the parties. Theſe feigned iſſues ſeem. 


to be borrowed from the ſdonfio j udicialis of the Roman law z 


for by laisser. Antiq. 1. 3, T. 16, 6 3, and Sigan. de Fudic, I. 
21, p. 466, Nota eſt ſponſio judicialis: ſpondeſne quin- 


gentos ſi meus fit? ſpondeo, fi tuus fit. Et tu quoque ſpon- 
deſne quingentos, ni tuns fit? ſpondeo, ni meus fit.” Cit. 
3 B. Com. 453. Or, in the Court of Chancery, if a queſ- 


tion of law ariſe in the courſe of the hearing, it is referred to 
the judges of one of the Courts of Law, who certify their 


opinion to the Chancellor; but in the Exchequer, which is 2 
Court of Law as well as of Equity, ſuch reference is unne- / 
_ ceſlary, as the Barons are themſelves, in their eee. 
competent n ants. . 
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But as the queſtions moſt 2 agitat- 
ed in Courts of Equity are ſuch as involve in 
their nature or conſequences matters of account, 
the moſt uſual reference is to one of the Maf- 
ters in Chancery, and the deputy Remembrancer 
in the Exchequer, who certifies his opinion to 
the Court by his Report concerning the mat- 
ters referred to him. This report may be ex- 
cepted to, if partial or defective, in the fame. 
manner as was noticed in a former part of this 
Treatiſe (1). 

The 


(i] See ante. p. 137.— Before the Maſter finally gives his: 
opinion to the Court, he prepares a draft of his Report, of 
which he gives notice td the ſeveral parties concerned, that 
they may attend him, and make objections to it, if they think 
proper, before he figns it; and it was formerly the rule that 
unleſs they exxepted to the draft, they ſhould not be allowed 
to except to the Report itſelf; and this rule was founded on 
the inconvenience ariſſig from the prevailing practice of 
withholding objections till the Maſter had completed his 
Report, merely for the purpoſe of delay and vexation ; 
bat it is now, unfortunately, a good deal neglected, which 
has given riſe to too great a frequency of frivolous ex- 
ceptions, much to the annoyance of the Court and the 
, aggrievance of the, party. Some. check, however, (though 


every day” s experience ſhews it to be a * inſufficient 
one) 


— 
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The Court belug at length, by certificate of 
the judges, the verdict of a jury, or the Report 
of the Maſter, poſſeſſed of every information 
neceſſary to enable it to adjuſt and decide the 
rights of all parties, the Cauſe is again brought 
to hearing, on the equitable matters reſerved, 
and a definite Decree made (1), © agreeably 

| | - to 


one) is oppoſed to the exhibition of ſuch exceptions, by © 


requiring the party excepting, to depoſit. in the hands of 
the Regiſter a ſum of 51. to be forfeited if they be diſallow- 


ed; and he is alſo ordered (if the exceptions proye extreme- | 


ly frivolous) to pay an extra 105. for each exception that is 
over-ruled. | 


2 As we * notice in a former page the 8 
form of proceeding by the parties at the hearing of a Cauſe 


in Equity, it may not be amiſs to continue that deduction by 
ſubjoining here a ſhort account of the manner in which the 


Decree of the Court is taken and recorded. This is done by 


the Regiſter of the Court, who minutes down, in a book kept 


for that pprpoſe, A memorandum of the perſon or per- 


ſons then preſiding on the bench, and preſent at the hearing; 
The names of the counſel, on both fides; The evidence 


and documents read; The objections (if any) made to ſuch _ 


evidence; The manner in which ſuch objections were diſpoſ- 
ed of; and laſtly, The final ſentence, judgment, or Decree of 
the Court, pronounced on the rights and intereſts of the ſe- 


veral parties in the Cauſe, And upon the minutes thug ta- 


Kea 


4 


— 


4 


1 


485 
to equity and good conſcience.” This De- 
ctee recites the ſeveral pleadings, orders, and 
material proceedings had in e in the 
following manner: 


A TREATISE or 


f Monday the 12th day of November, 1795, 

in the 36th year of the reign of his Majeſty 

King George the Third —-- Between James 

Willis, an Infant, by John Willis his Fa- 

ther and next friend Plaintiff, Edward Wil- 

lis, William Willis, and Samuel Dickin- 
ſon, Defendants. 


This Caufe, coming on this 40 to be heard and 
debated before the Right Honourable the Lord 
High Chancellor of Great Britain, in the pre- 
; fence of counſel, learned on both fides, the ſub- 
Lance of the Plaintiff's Bill appeared to be That, 
Sc: (here the Plaintiff's Bill is ſhortly re- 
cited). THEREFORE that the ſaid Defendant 


may 


ken the Decree of the Court, as afterwards drawn up and 
recorded, is founded; and with which, it muſt in ſubſtance 
exactly correſpond ; for no part of the Decree but what is 
warranted by the minutes will be binding upon the parties. 
If, however, they are erroneous they will be reRified on pro- 
per application to the Court. See pf. 
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may pay, &c. (the Prayer of the Bill) and 10 be 1 
relieved is the ſcope of the Plaimifſ”s Bill; where- | oY 

| to the counſel for-the Defendant alleged, that he 
by Anſwer admits, c. (the ſubſtance of the 
Anſwer ſtated); whereupon, and upon debate ; 

of the matter, and hearing the Mill of the ſaid 
Thomas Atkins; the Anſwers of the Defen- 
dants, &c. and the proofs taken in this Cauſe | 
read, and 'what was alleged by the counſel on 
both fides, his Lardſhip declared, That, & Ko 
(the Decree of the Court). 


Tuuxlow, "Pp 
Win rn for the Plaintiff 


The Decree being drawn up and approved; 
and ſigned, in Chancery, by the Chancellor, 
and in the Exchequer, by ſuch of the Barons 
as were preſent at the Hearing, it is engroſſed 
on rolls of parchment, and depoſited amongſt 
the records of the Court, as a perpetual evi- 
dence of the proceedings. If, however, either 
party think himſelf aggrieved by the Decree, 

he 
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he may, before it's enrollment ( 1% petition * 
Court for a d (2). 


8 5 


(1) Six months are allowed the party gaining the Cauſe, to 
enroll the Decree ; if he delay it till after that time, he muſt 
apply to the Court to enroll it, nt pro tunc, which is granted 
of courſe. Note, Orders for enrolling Docrees, nunc pro tunc 
are not, by the preſent practice of the Court, entered and 
paſſed with the Regiſter, as other orders are; chis omiſſion 
ſeems to be juſtly animadverted upon by Gilbert as improper 
and dangerous, for ſuppoſe one of the errors aſſigned by a 
Bill of Review ſhould be, that by the ancient rules and prac- 
tice of the Court the Decree is to be enrolled by ſuch a time, 
and yet upon the face of the enrollment it appears to have 


been enrolled afterwards, without any leave or order of the _ 


Court for its being ſo; how will ſuch an error or miſtake be 
ever cured or got over. For. Ram, 189. | 5 

(2) If, however, it be only a trifling miſtake, it is ſome- 
times, to ſave expence to the parties, rectiſied in the Regiſ- 
rer's minutes without going to a Re-hearing. 


A SUIT IN EQUITY., 201 


Or RE-RHEARIN CG a CAusk In EquiTy. 


THE Re-hearing of a Cauſe in Equity can 
be obtained only whilſt the Decree. is in tran- 
fit and incomplete; for if it have received the 
ſignature of the Chancellor, or the Barons, it 
can be reviſed only by Supplemental Bill > The 
method of obtaining a Re-hearing, is by enter- 
ing a Caveat with the proper officer againſt 
the enrollment of the. Decree (1), and-preſent- 
ing a petition to the court requeſting the indul- 
gence of ſuch Re-hearing (2). _ 


1 The 
o See pg, & 1 4th. 40 3 ibid. 81 I. 3 Brow. Cha. Ca. 
F* | | (29.7 
(.) This Caveat proceeds on the principle of preventing 
the inconvenience which has frequently been found to reſult 
from the too ſpeedy ſigning of Decrees; and it ſtays the fig- 
nature one lunar month from the time it is preſented to the 
judge for enrollment. See Burnet V. Theobald. 1 Peer Wins. 
610. | | | 


(2) By wii of Court the axellcating 82 a Re-hearing n 
muſt be made within fix months after the Decree * 
enn | 
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The form of ſuch Petition may be thus: 
7 the Right Honourable the Lord High Chancel- 
lor of Great Britain, 


In @ Cauſe wherein James Willis 25 John 
Willis, his Father and next friend, is Com- 
Willis, Defendants. n 


Die Humble Petition of the Defendants, 


Sewell, 


That your Petitioners find 4 much ag- 
 grieved by a decretal order made in this Cauſe, 
by your Lordſhip, tie day of 
_» thereby your Petitioner is ordered and decreed 
to pay unto John Willis for the benefit of 
James Willis an Infant, the ſum of C. 800, 
Sc. (1) ſuch ſum having been long ſince paid, 


and 


(1) The Petidon muſt flate particularly the objections which 
are conceived to lie againſt the Decree, that the Court may 
be competent to decide upon the propriety of the applicati- 


on; and if che whole Decree generally be complained of, the 


caſe of the Petitioners and the decretal part of the order are 
ſhortly ſet forth; 228 Þ allo eſually girtn {gfe 
7 pecially 
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paid, and proof thereof made, as your Petition- 
ers conceive and are adviſed. 


Your petitioners, therefore, humbly pray 
that Jour Lordſhip will be pleaſed to 
vouchſafe @ Re-hearing in this cauſe, 
before your Lordſhip ; they ſubmitting ; 
10 pay what caſts the Court ſhall 
award, in caſe their Complaint be 

found groundleſs ; and your Petitioners 
will ever pray, &c. | 3 | 
£ 11 


A. Sraixsgy (1). | 


| peviatly if the Cauſe was heard before a differine judge) of 
the Decage hich the Petionrs are cnc oni 10 hare 
been made. | 


(1) — Anse being ads 
for the purpoſe of delay, it is required, in Chancery, by order 
of Court, that Petitions for this purpoſe be ſigned by two 
barriſters at law, as a teſtiſication that the Cauſe is in their 
opinien proper to be re-heard. But, in the Exchequer, 
where the merits of the Petition are diſcuſſed in open Court, 
this is not neceſſary. See pg. But in both Conta, fo guard 
againſt the ſame inconvenience of delay, 10l. is required to 
| be depoſited in the hands of the Regiſter of the Court, by the 
Petitioner, to anſwer coſts to the other party, in caſe Ge aÞ= 
Plication ſhould prove to be frivolous. 
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In Chancery this Petition is left with the 

Chancellor, or the Maſter of the Rolls, who 
ſeldom refuſes to ſubſcribe his Hat for the Re- 
hearing; « for the practice is, that when a 
Petition of Re-hearing is ſigned by two coun- 
ſel, ſuch credit is given by the Court to their 
opinion that it ought to be re-heard, as to | 
order it to be ſet down*” But, in the Exche- 
quer, the Petition is filed like other proceed- 
ings in the Cauſe, and its merits diſcuſſed and 
determined in open Court. 


* 


Upon the Re-hearing, all the evidence taken 
in Cauſe, whether produced before or not, is 
now permitted to be read; for it is the Decree 
of the ſame Court, which now ſits only to 

- hear reaſons why it ſhould not be enrolled and 
perfected; at which time all omiſſions of ei- 
ther evidence or argument, conducive to their 
information, may be ſuppliedb. 

1 | The 


Per Hardwicke, Ch. Amb. 91. 
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The form of the Decree upon a Re-hearing 
differs from the firſt Decree only by the recital 
of ſuch other proceedings as have been ſince 
had in the Cauſe.— Thus 


Whereas by an Order or Decree of the Right Ho- 
nourable the Lord Chancellor, made on the 
day of it was ordered, &c. (re- 


citing the firſt Decree) with which ſaid or- 


der the ſaid Defendant being diſſatisfied, he pe- 
titioned his Lordſhip for a Re-hearing of the 
aid Cauſe, and to have the order reftified in 
ſeveral particulars; and thereup?P by an order 
bearing date, &c. it was ordered that the ſaid 
Cauſe ſhould be re-heard tie day of, Se. 
upon the Defendant's 'depoſiting 10l. with the 
Regiſter ; and the ſaid Defendant having de- 
 Pofited the ſaid 10). accordingly ; and the ſaid 
' Cauſe coming on to be heard in the preſence of 
counſel, Sc. the counſel for the Defendant inſiſt- 
ed that, c. (here is ſet forth the ſubſtance 
N of the Defendant's arguments, as recited in 
the order of Re-hearing); whereto the coun- 
fel for the Plaintiff inſiſted that, Sc. (the 
fubſtance of the arguments for the Plaintiff), 
n 
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whereupon this Court did declare and decree, 
hat, c. (as in the Decree upon Re-hear- 


ing). 
Tnuxrow, C. 


WinTzs for the Plamiiff. 


No farther obſtacles can now be oppoſed to 
the enrollment of the Decree (1), which is 
then completely perfected, and is depoſited 
with the records of the Court, there to remain 
as of record in perpetuam rei memoriam. The De- 
cree being now finally perfected, a mandate of 
the Court is awarded to enjoin it's perfor- 
mance ; which, if the Decree be in perſonam, i. e. 
directed againſt the perſon of the Defendant, as 
for the payment of money, is by Writ of Ex- 

ecution, and in failure of that a Writ of Sequeſtra- 
tion. = REIN 


A WRIT | 


The farm of a Writ of Execution of a-Decree, 
| 1s this: 


(i) VUnlefs, indeed, by the death of the parties, when 
the Suit may be revived at any time before the actual enrol- 
ment. See the nature and objects of Bills for this purpoſe, 


ante, p. 153, 154+ 155+ 
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A Warr of ExecuTron of a Drexkr in 
8 Err. 


Gronkon the Third, Se. To Rad Willis and | 
William Willis, greeting: whereas by a cer- 
tain final Judgment or Decree, lately made be- 
fore us in our Court of Chancery, in a certain 

Cauſe there depending, wherein James Willis, 
an Infant, by John Willis his Father and next 
Friend, is Complainant, and you the ſaid Ed- 
ward Willis and William Willis Defendants. 

Ir 15:0RDERED AND DECREED, That, Cc. (the 
decretal part of the order) (1), 4 tlie ſaid 
Decree duly enrolled, and remaining as of record 
in our ſaid Court of Chancery, doth and may 
more fully. appear. THEREFORE we ſtrifly 
enjoin and command you the ſaid Edward 
Willis and William Willis, hat you do, ſe- 
verally, pay, perform, fulfil, and execute all 
and every the monies, matters, and things ſpect- 
| fied and contained in the ſaid final Fudgment or 
e in all things fe far as the ſame any way 

relates 


(* nin sene infen of infetng the order i 
the body of the Writ, it is annexed to it, 
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relates to or concerns you reſpetiively, according 
10 the true meaning and import of the ſaid De- 
cree, and of theſe preſents ; and hereof fail not 
Xo your peril. Witneſs our ſelf at Weſtmin- 


" ſter, the day ef and in the 
"Pp 36th year of our reign. 


COURTENAY. 


I the party negle& to perform the Decree, 
the ordinary proceſſes of contempt, before enu- 
| merateds, are iſſued againſt him, till his effects 
be ſequeſtered and ſold to ſatisfy the Plaintiff 8 


demands (1). 8 
The 


4 ante, p- 74 ioo. 


(1) See ante, p. 98. n. (1). and For. Rem. 84. The ancient 
method of compelling the obſervance of a Decree, was by 
ſpending the whole proceſs of the Court, by Attachment, Pro- 
clamation, Commiſſion of Rebellion, and Serjeant at Arms. But 
in the time of Chancellor Elleſmere, a Defendant having been 
taken upon one of theſe proceſſes, and ſtill retaining a ſum of 

money which was decreed to the Plaintiff, his Lordſhip ordered 
a Sequeftration. ** About the latter end of the reign of Q. Anne, 
they began to ſhorten the proceſs for compelling the execution 
of the Decree ; for by beginning with the Attachment, and 
proceeding to the — of Rebellion, a twelyemonth 

| | elapſed 
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The form of the -Sequeſtration may be thus: 
. 


elapſed before the Plaintiff could receive any benefit from the 
Decree, they therefore adopted the method of ſerving the 
_ Defendant with a copy of the Decree, and upon his neglect- 
ing to obey it, he was ordered to be committed; and the 
practice then was immediately to commit him to the Fleet; 
and upon the return of nox eff inventus, by the Warden of the 
Fleet, the Court ordered a Sequeſtration.” But this being 
complained of by the Serjeant at Arms as an infringement upon 
his accuſtomed privileges, an order was made in the 7th year 
of Geo. I. that there ſhoyld be no Sequeſtration but #pon the 
return of non eff inventus by that officer. Since which 
period the practice has been, either to iſſae ſucceſſively the 
ſeveral proceſſes of the Court, or, upon ſervice of the De- 
cree, to obtain an order that the Defendant ſhould be com- 
mitted for diſobedience; and upon that order move for a 
Serjeant at Arms, and a Sequeſtration on his return of 20 ef 
 izventus. This mode of ſhortening the proceſs is juſtified in 
the Chief Baron's opinion by the ancient practice of immedi- 
ately committing the Defendant, on diſobedience to the order 
of the Court, after having entered his appearance with the 
_ Regiſter ; © for if a man may be committed for non-perform- 
| ance of an interlocutcry order, when he has recordd his ap- 


pearance, and departs in deſpite of the Court, he certainly 
may be ordered to ſtand committed, after a Decree pro- 
nounced for the appearance of the Defendant is recorded at 
the Hearing; or if the Decree be pronounced in his abſence, 
it is only conditional, and he is ſeryed with a copy of that 
Decree, and acquieſces in it, before it can be abſolute,” by. 
Supra, | | | = 
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ASEQUESTRATION for performance of a Dzcaze 
in EquITY. 


Gibacs the Third, Sc. To our * beloved 
Samuel Leghorne, Peter Wilkins, and Iſaac 
Jones, greeting : whereas, by a Decree 
made by the Barons of our Court of Exche- 
ger (1), at Weſtminſter, on the day . 

in 4 certain Cauſe depending in 

our ſaid Court, by Engliſh Bill”, between 
James Willis an Infant, by John Willis kis 
Father and next friend, Plaintiff, and Edward 
Willis and William Willis, Defendants, it 
Wat ordered and decreed, That, c. (the de- 
cretal part of the order) as by the ſaid order 
or Decree remaining of record in our ſaid Court 
may more fully appear. And whereas the aid 


Edward Willis and William Willis, a/though 
| duly 


0 dee ante, p, 83, n. (1). 


(1) The form of the preceding Writ was comformable to 
that uſed in Chancery, this therefore is made agreeably to that 
in the Exchequer ; one of each being ſufficient to give the 
reader an adequate idea of their reſpeQive natures, and the 
difference berween them . to juſtify the inſer- 
tion of both. 


d See ante, p. 70, n. (1). 
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"dub frved With the faid Dethec abs 88. 
pœna, under the Jeal of aur. ſaii Chur in or- 
dir for his performing the ſeveral matters he. 
cified in the ſaid Decree, hath not yet: 


loi and ftands in comtenyt f us and of dur 
id Court. And whereas our Writ of Attach. 
ment hath bem awarded, under the fedl of our 


a Court, againſt them the ſaid Defends for - 
' their ſaid contempt, direffed to the Sheriff of 
Berkſhire, 0 hath returned the ſame into our 
aid Court, and certified thereon that he hath ta- 

hen the bodies of the ſaid Defendants, as by the 


Said Writ he was commanded : Know ye, there-_ 


for e, that we, truſting to your Adelicy, dae, 
and circumſpetction, have appointed you our com- 


you, or dny Rs or more of you, full pomerꝭ Ec. 
(as in the Sequeſtration to compel Appear- 


faid Derrer, and 


_ the ſame, but hath negleBied and refuſed. ſo to. 


 miffioners ; and by theſe preſents do give unto 


ante), ni they the ſaid" Defendatts hall 
have reſpeRively executed and performed the 
and cltared their contempt, and our 


BY ſaid. 
« ! » 9 
* 
% 
: ® 

$: 2% t ; ; 

vnn, p. 91 „ 
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Torn Court Hall have ny freer order there- 


EL1OT, 


But if the Decree be in rem, i. e. againſt the 
Lands of the Defendant, it is uſual, after ſer- 
vice of the Writ of Execution and Attach- 
ment, for the Court to award an InjunZion to 
givg the Plaintiff ———— 


0 


The form of this Writ may be thus: 


Gzorcs the Third, &c. To Edward Willis, 
Willaam Willis, and all other perſon and per- 
ons whatſoever, who are in poſefſion of, or 
have, or claim, any right, title, or intereſt 
whatſgever, of, in, or to, all or any part of the 

meſſuages, lands, tenements, or premiſes in que/- 
ion, greeting, whereas it hath been repreſent- . 

ed to us, in our Court of Chancery, in a Cauſe 
wherein - — Plain, and you the ſaid 

Edward Willis and William Willis are De- 


 Fendams; ; that by the Decree made in this 
| Cauſe, 
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Cage, it was ordered, T. hat you the ſaid Defen- * | 


ants ſhould deliver poſſeſſion of the premiſes in 


' queſtion, and all deeds and writings in our 
cuſtody or power relating theretd; to the ſaid 
_ Complainants ; that you the aid Defendants, * | 
who are in poſſeſſion of the meſſuages and lands | 


in queſtion, were ſerved with a Writ of Biers 82 13 7 I 


tion of the ſaid Decree, and have been required 
to deliver poſſaſion of the ſame, which you refuſe 
to do, and a Commiſſion of Rebellion having i % 
ſſued againſt you, &c. it was ordered that an In- 
jůunction be awarded againſt you the ſaid De- 
fendants, to enjoin you to deliver poſſe Mon of the 
ſaid meſſuages and lands,” to the ſaid Complain- 


ant, purſuant to the ſaid Decree. We therefore, 


in conſideration of the premiſes, do ftriftly en- 
join and command you the ſaid Edward Willis. 
and William Willis, and both of you, and all 
and every other perſons aforeſaid, ' under the 

penalty of One Thouſand Pounds to be levied 
upon your, each and every of your, lands, goods, 
and chattels, to our uſe, that you each and every 
of you do deliver the poſſeſſion of the ſaid meſſu- 
ages, 


* 


. 5 44 A 2 7 
a 


+. 


| ©, xx and hereof fail not at your peril. 


# - þ 
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tes, lands, and premiſes, and of every part and 
N Parcel thereof to the ſaid — 


ä 


3 


Witneſs ar- | 
ng at Weſtminſter, the day of 
» in the 36th Fear of our reign. 
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Or Reviewing DECREES in Equity. 


IF, after the Enrollment of the Decree; any 
new matter or evidence be diſcovered; which 
could not have been had, or uſed, when the 


Decree paſſed *; 5 or if an apparent Error of 


Judgment appear on the face of the Decree d, 
it may be re-conſidered by means of a BIII 
or Review (1). 


But 


93 Vex. 434. 2 FY $76. 3 P. Mut. 371. 
d 1 Ch. Ca. 54. Prec. Ch. 260. 3 P. Wms. 371. 


(1) A Bill of Review ennnot be filed without leave of the 
Court, © becauſe the Chancery being the Court of the Prince, 
and the laſt reſort, the Decrees cannot be changed or al- 
tered without leave.” For. Rom. 185. But this applies only 
to thoſe caſes where the Bill is founded on the diſcovery gf 
new matter; for when the error in the Decree appears upon 
the face of it, the leave of the Court is nat neceſſary. And 
this leave is never granted till the party has actually paid 


| obedience to the Decree, as far as he can do.it without prein - 


dicing the rights he may ſeek to eſtabliſh by the Review, 
(unleſs indeed in ſome ſpecial caſes, where the Court will dife 


| penſe with the inmediare performance of the Decree, upon 
the Parties . into ſufßcient ſurety for its performance 
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But in reviewing a Decree, no facts can be 
entered into which were before in iſſue, or 
which were known to the parties at the time of 
the former trial* ; for the ſame reaſon that no 
witneſſes can be examined in a Cauſe after pub- 
lication, that 1s to ſay, an apprehenſion of per- 
jury; and it muſt always be either for error 
appearing on the face of the Decree, or upon 
ſome new matter, as a Releaſe, &c. © for un- 
leſs it were confined to ſuch new matter, it might 
be made uſe of as a method for a vexatious per- 
ſon to be oppreſſive to the other ſide, and for 


the Cauſe never to be at reſt.” 2 
This 


eventually); for and it will de preſumed that the ap- 
plication is made for the ſole purpoſe of delay, to prevent 
which, it is alſo further required, that a certain ſum be ſtak- 
ed with the Regiſter of the Court, to anſwer the expence of 
the Bill of Review; this ſum was formerly 101. but was af- 
terwards increaſed to 20l. and is now riſen to 5ol. See For, 
Roms 185. Alſo Tor. 42. 1 Lex. 430. 2 Brow. Par. Ca. 
24. But no Bill of Review will be entertained after the De- 
eree has been pronounced 20 years, ſee Amb. 645, unleſs in 
the caſe of Infants, or other . under legal diſabilities, 
4 Brow. Ch. Ca. 441. | 


ex. 434. 2346. 576. 
Fer Talbot, Chan. 3 Peer Wm. 37 f. 
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This Bill- muſt recite the former Bill, and 
the proceedings which have been had upon it ; 
the former Decree of the Court ; the points in 
Which ſuch Decree is conceived to be erroneous; 
and the facts which have come to light ſince the 
former hearing ; after which the uſual form in 
which 1 it nn is 


F OR al d . errors and inpenfebions i in the 


ſaid Decree, your Orators have brou ght this their 


aid Bill of Review, and humbly conceive they 


ſhould be relieved therein. In tender confidera- 
tion whereof, and for that there are divers other 
errors and imperfections in the ſaid Decree and 


proceedings, by reaſon whereof the ſame ought to 


be reviewed and reverſed, To the end therefore 
that the ſaid Decree, and all the proceedin gs there- 
upon, may be reviewed and reverſed (1), ad- 
ded to, altered, and amended, and that the ſaid 


James 


(1) If the Decree have not been carried into execution, 


the Bill ſimply prays a Reverſal ; but if the Decree have been 
executed, the Bill may alſo pray the further Decree of the ' 
Court to put the party, complaining of the former Decree, 


into the ſituation in which he would have been if that De- 
cree had not been executed. Plead. Chan. $1. 
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James Willis may anfewer the premiſes, and 
that your Orators may be relieved in all and in- 
gular the premiſes, according to equity and good 

conſeience, Cc. » May it pleaſe, &c. (to grant 

Subpens as in other caſes). 


A. STainsByY. 


To a Bill of Review the Defendant ſeldom 
anſwers otherwiſe than by demurrer; © for that 
the faid Decree is free from the errors com- 
plained of.” This Demurrer being ſet down 
to be argued, the Court proceeds to affirm or 
reverſe the former Decree, and the prevailing 
party becomes entitled to the ſum depoſited to 
anſwer his coſts... | 


o See For. Rom. 187, 180. 


Or 
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Or APPEAL To THE HovsE _ 


Ir either of the partes be fill difftxfied 
with the deciſion of the Court in which the 
Suit has been proſecuted, they have yet a 
further reſort, by Appeal to the Houſe of 
Lords * which is made by preferring a 
Petition 


(1) The Houſe of Peers is che ſupreme Court of Legiſla- 
ture in the kingdom, but it has no original juriſdiction over 
_ Cauſes, (except in caſes of impeachment for high miſde- 
meanors), but only an appellate authority from the Courts 
below, to which it ſucceeded of courſe upon the diſſolution 
of the Aula Regis. For as the Barons of Parliament were 
conſtituent members of that Court, and the reſt of its juriſ- 
diction was dealt out to other tribunals, over which the great 
_ officers who accompanied theſe Barons were reſpectively de- 
| legated to preſide, it followed that the right of receiving ap- 
peals and ſuperintending all other juriſdictions till remained 
nme 
great Court was derived.” 3 Blac. Cam. 57. 


The Houſe of Lords appear to have firſt aſſerted their. 
_ juriſdition of hearing appeals from Chancery towards the lat- 
ter end of Charles I. Though there is no written document 
of ſuch appeal till 18 James I. there are accuſations preferred 


F other me. = 


19 -our 


220 A TREATISE OF” 


Petition to that - aſſembly in the following 
form : | Tp OT 


Between James Willis &y John Willis his 
Father and next friend, Complainant, and 
Edward Willis and William Willis, exe- 
cutors of the laſt Will and Teſtament of 
Thomas Atkins, Eq. deceaſed, Defen- 

- dans. 


Te the Right Honourable the Lords Spiritual 
and Temporal in Parliament aſſembled; 


« The 


our in his office. See For. Rem. 190. and Lords Jour. 1621. 
This appellate juriſdiftion was long and warmly controverted 
by the Commons in the latter part of the reign of Charles II. 
Com. Four. 1675, * but it being obvious to the reaſon of all 
mankind that where the Courts of Equity became principal 
tribunals for deciding Cauſes of property, a reviſion of their 

by way of appeal, became equally neceſſary as a 
Writ of Error from the judgment of a Court ef Law,” 
adds pond et” reſt, 3 Blac. Com. 451. Show, P. C. 


een eee eee 
ty, without any Writ from the king, the foundation of 
which is ſaid to be that this Houſe being the great court of 
the king, out of which the Chancery was originally derived, 
petition will conſequently bring the Cauſe and Record be- 


fore them. * Rom. 190. 
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The humble Petition and Appeal of the /aid wi 
fendants | < 


SHEWETH, 


Tnar, &c. (ſetting forth the Defendant's 
Caſe) That the ſaid Complainant James Willis, 
Some time in or about Trinity Term, 1785, exhi- 

|  bited his bill in the High Court f Chancery 
againſt your Petitioners, to be relieved, &c. 
(the Prayer of the Bill). To which Bill : 
your ſaid Petitioners appeared and anſwered ; 
and thereby infiſted that, Sc. (ſuch parts of 
anſwer as the Defendant alledged in rebut- 
tal of the charges of Plaintiff's Bill), That 
_ the Plaintiff having replied to the ſaid anſwer, 
and your Petitioners having rejoined, the ſaid 
Cauſe was at iſſue, and divers Witneſſes being 
examined on both ſides, this ſame came on to be 
heard before the Lord Chancellor of Great 
Britain, the day of 1785, when, 
although your Petitioners by their ſaid Anſwer, 
and 5 divers Witneſſes by their depoſitions, did 
 exprooly. 
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exprefuly febear, St. (the facts ſworn in be 
Anſwer, and by the Witneſſes, and on the 
grounds of which the appeal is made) his 
Lordſhip was pleaſed to decree, That, &c. (the 
Decree and ſubſequent proceedings, if. any, 
before the Maſter), That your Petitioners 
are adviſed. that the ſtid Decree and ſubſequent 
. orders are erroncous, and humbly wer 4 there- 
Noun to your Lerdfhips, | 


Tow Petitioners, therefore, humbly pray 
your Lordſhips t6 grant to your Petitioners 
your Lordſbips Order of Summons 10 the 
ed Complainant, to put in his Anſwer to 
this your Petitioners Appeal, at fuch time 
- as your Lordſhips ſhall prefix, in order that 
your Lordſhips may hear the ſaid Cauſe ; | 
and that your Lordſhips will pleaſe to 
reverſe the ſaid Decree and ſubſequent 
orders in the ſaid Cauſe, or grant toyour 
Petitioners ſuch relief in the premiſes, as 
to your Lordſhips, in your great wiſdom 
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ſhall ſeem meet : and your Petitioners ſhall 
ever pray, o. | 


EDwARD WILLIS, 
WILLIAM WILIIs, 


4 % 


A. STAINSBY, 


G. Mappocks, 


* 


E 1 


| This Petition is lodged wich the clerk ( 


the Houſe, (with whom the Appellant depo- 


fits 20l. and within eight days enters into a 


recognizance of 2ool. to ſatisfy coſts to the 
other party, in caſe the Decree be affirmed ;) 
and being read in the Houſe, the Reſpondent 
is ordered to have a copy of the Appeal, and a 


time 


(1) In order that the Houſe may not be troubled with 


friyolous appeals, preferred for the purpoſe of vexation and 


delay, it is required that the Appellant's Petition be figned by 
two counſel of character, as a teſtimonial of the propriety of 
the Appeal ; and, by order of the Houſe, 1697, they are to 
be ** thoſe who have been of counſel in the ſame Cauſe in 
the Courts below, or ſhall attend as counſel at the bar of the 
Hoaſe, when the ſaid Appeal ſhall come on to be heard.“ 


_ * Ord. 27th Jan. 1770. 
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time is given him, within which he 1s TAPER 
to put in his anſwer (1). 


The Form of RESPONDENT" s ANSWER. 


The Anſwer of James Willis 20 the Petition 5 | 
Appeal of Edward Willis and William Wil- 
his. | | . 
This Reſpondent, not confeſſing or acknowledging _ 
all or any of the matters or things to be true, 
es in and by the ſaid Petition and Appeal 
are mentioned and ſet forth: for anſwer 
thereunto ſaith, that he believes it Ao be 
true that ſuch Decree as is complained of, 
was made by the Court of Chancery, as in 
the ſaid Petition and Appeal are mentioned 
and ſet forth; put as to the dates, ſubſtance, 

and 


() And © when an order is made for the Reſpondent to 
anſwer, by a time limited, and no anſwer is put in by that 
time, upon proof made of due ſervice of ſuch order, a pe- 


'  remptory day ſhall be appointed for putting in the anſwer, 


without any further notice to be given to the Reſpondents. ” 
Ord. 19th Jan. 1719. | 


dee ante, p- J15, n. (1), 
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N contents there, this Reſpondent humbly 
craves leave to refer thereunto,. when the ſame 
ſhall be produced ; and this reſpondent humbly 


concei ves, and i is advi fed, that the ſaid Decree © 


is agreeable to equity and juſtice ; ; and, there- 


' fore, humbly hopes that the ſame will be affirmed, 


and that the ſaid Petition and Appeal will be 
diſmiſſed this moſt Honourable Court with coſts. 


„ A. ManninG. 


The Reſpondent's anſwer having come in, a 


day is. appointed, of which notice is given to 


the other party, for hearing the merits of the 


l Appeal. The caſe of the Appellant being 5 


ſtated, the Reſpondent 8 Defence made, and 
the evidence entered into on both ſides 


(1), in the order it was gone through at the 


. es 


(1) In Re-hearings and Reviews, new matter, we have 


ſeen, may be added; but in an Appeal to the Houle of 
Lords no new evidence is on any account admitted“ This 


Court being a diſtinct juriſdiction, which differs very conſi- 
| derabl y 1 thoſe inſtances wherein the ſame juriſdiftion 
reviſes 
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hearing in Court (1), their Lordikige © ORDER 

and abjupox the faid Appeal to be diſmiſſed, 
and the Decree therein complained of to be 
affirmed”---< the ſaid Decree to be reverſed, 
and the Bill of the ſaid Reſpondent to be diſ- 
miſſed ;” or pronounce fuch other decretal 


order, affirming, reverſing, or varying, the 
Decree of the Court below, as to their wiſdom | 
ſeems 


| reviſes and corredts its own acts. And it is a practice un- 
known to our Law (though conſtantly followed in the Spiri- 
tual Courts) when a ſuperior Court is reviewing the ſen- 
tence of an inferior, toexamine the juſtice of the former De- 
_ cree by evidence that was never produced below. 3 Blac. 


Come. 55. 


(1) The few of — at the hearing of an aa 
is preſcribed by the Houſe to be that one of the counſel 
for the appellant ſhall open the Cauſe, then the evidence 
on their fide ſhall be read; which done, the other counſel 
for the Appellants may make obſervations on the evidence; 

then one of the counſel for the Reſpondents ſhall be heard, 
and the evidence on their fide read, after which the other 
counſel for the Reſpondents ſhall be heard, and one counſel 
only for the Appellants reply.” Ord. 2 Mar. 1727. And 


printed copies of the reſpective caſes of the Appellant and 
Reſpondent are uſually delivered to the Lords, previous to 
the day appointed for the Hearing. And, by Ord. 19 Ap. 


1698, they * the counſel retained in the 
x Cauſe, 2 


R V 
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Gino uebi n this order being abſalure -* 
and irrevocable, puts a final period to our SIT 
in EquiTY. 
Cauſe, of which only two are allowed on each fide in the 
Houſe of Lords ; though any number may be n the 
Courts below. 
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IHE Author of the preceding Volume, hav- 
ing nearly completed A Syſtematical Arrange- 
ment of Caszs, Ruues, and ORD ERS, relative 
to the Jux isbterroN and PRAcriex of the Ei- 
TY SIDEs of the CourTs of CHAN ERV and Ex- 
CHEQUER, which he purpoſes offering to the Pub- 
lic at the Commencement of next MichAELMASC 
Texu, he embraces this opportunity of ſoliciting | 
the Communication of ſuch MSS. Notes, as the 
Profeſſion may be obligingly inclined to favour 
him with, for the purpoſe of rendering the Col- 
lection as complete as poſſible. They will be re- 
_ ceived as peculiar obligations, and ſolely ap- 
propriated to the uſe for which they were com- 
municated. oo RES 


